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SENATE—Monday, March 21, 1994

(Legislative day of Tuesday, February 22, 1994)

The Senate met at 10 a.m., on the ex-
piration of the recess, and was called to
order by the Honorable PATTY MURRAY,
a Senator from the State of Washing-
ton.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray:

For my people have committed two evils;
they have forsaken me the fountain of liv-
ing waters, and hewed them out cisterns,
broken cisterns, that can hold no water.—
Jeremiah 2:13.

God our Father, this sad, provocative
word from the prophet Jeremiah re-
minds us of the tragic consequences
when people abandon faith in God. Hav-
ing forsaken the foundation of living
waters, life becomes futile as we dig for
cisterns which can hold no water.
Somehow help us comprehend the infi-
nite tragedy that Godlessness brings.

We are reminded of the words of
Thomas Jefferson: “God who gave us
life gave us liberty."” And the profound
question that followed, ‘‘Can the lib-
erties of a nation be secure when we
have removed from the hearts of the
people the belief that those liberties
are the gift of God?"

God of truth, justice, and love, awak-
en us to the fact that when we abandon
the absolute, everything becomes rel-
ative. Liberty is anarchy, and life is
emptied of meaning. Help us, gracious
God, to find our way back to the God of
our fathers.

In the name of the Lord of Heaven
and Earth. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, March 21, 1994.
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable PATTY MURRAY, a
Senator from the State of Washington, to
perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mrs. MURRAY thereupon assumed
the chair as Acting President pro tem-
pore.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

NATIONAL PARK SERVICE CONCES-
SIONS POLICY REFORM ACT OF
1994

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now proceed to the consid-
eration of S. 208, which the clerk will
report.

The legislative clerk read as follows:

A bill (S. 208) to reform the concession
policies of the National Park Service, and for
other purposes.

The Senate proceeded to consider the
bill, which had been reported from the
Committee on Energy and Natural Re-
sources with an amendment to strike
out all after the enacting clause and
insert in lieu thereof the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘National
Park Service Concessions Policy Reform Act
of 1994".

SEC. 2. FINDINGS AND POLICY.

(a) FiNDINGS.—In furtherance of the Act of
August 25, 1916 (39 Stat. 535), as amended (16
U.8.C. 1, 24), which directs the Secretary of
the Interior to administer areas of the Na-
tional Park System in accordance with the
fundamental purpose of preserving their sce-
nery, wildlife, natural and historic objects,
and providing for their enjoyment in a man-
ner that will leave them unimpaired for the
enjoyment of future generations, the Con-
gress finds that the preservation and con-
servation of park resources and values re-
quires that such public accommodations, fa-
cilities, and services as the Secretary deter-
mines are necessary and appropriate in ac-
cordance with this Act—

(1) should be provided only under carefully
controlled safeguards against unregulated
and indiscriminate use so that visitation will
not unduly impair these values; and

(2) should be limited to locations and de-
signs consistent to the highest practicable
degree with the preservation and conserva-
tion of park resources and values.

(b) PoLicy.—It is the policy of the Congress
that—

(1) development within a park shall be lim-
ited to those facilities and services that the
Secretary determines are necessary and ap-
propriate for public use and enjoyment of the
park in which such facilities and services are
located;

(2) development within a park should be
consistent to the highest practicable degree
with the preservation and conservation of
the park's resources and values;

(3) such facilities and services should be
provided by private persons, corporations, or
other entities, except when no private inter-
est is qualified and willing to provide such
facilities and services;

(4) if the Secretary determines that devel-
opment should be provided within a park,
such development shall be designed, located,
and operated in a manner that is consistent
with the purposes for which such park was
established;

(5) such facilities and services should be
awarded to the person, corporation, or entity
submitting the best proposal through a com-
petitive selection process; and

(6) such facilities or services should be pro-
vided to the public at reasonable rates,

SEC. 3. DEFINITIONS.

As used in this Act, the term—

(1) ‘‘concessioner’” means a person, cor-
poration, or other entity to whom a conces-
sions contract has been awarded;

(2) *‘concessions contract'' means a con-
tract, including permits, to provide facilities
or services, or both, at a park;

(3) ‘“facilities’” means improvements to
real property within parks used to provide
accommodations, facilities, or services to
park visitors;

(4) “park’” means a unit of the National
Park System,

(5) ‘“‘proposal” means the complete pro-
posal for a concessions contract offered by a
potential or existing concessioner in re-
sponse to the minimum requirements for the
contract established by the Secretary; and

(6) ““Becretary’ means the Secretary of the
Interior.

SEC. 4. REPEAL OF CONCESSIONS POLICY ACT OF
1865.

The Act of October 9, 1965, Public Law 89-
249 (79 Stat. 969, 16 U.S.C. 20-20g), entitled
“An Act relating to the establishment of
concession policies administered in the areas
administered by the National Park Service
and for other purposes', is hereby repealed.
The repeal of such Act shall not affect the
validity of any contract entered into under
such Act, but the provisions of this Act shall
apply to any such contract except to the ex-
tent such provisions are inconsistent with
the express terms and conditions of the con-
tract.

SEC. 5. CONCESSIONS POLICY.

Subject to the findings and policy stated in
section 2 of this Act, and upon a determina-
tion by the Secretary that facilities or serv-
ices are necessary and appropriate for the ac-
commodation of visitors at a park, the Sec-
retary shall, consistent with the provisions
of this Act, laws relating generally to the ad-
ministration and management of units of the
National Park System, and the park's gen-
eral management plan, concessions plan, or
other applicable plans, authorize private per-
sons, corporations, or other entities to pro-
vide and operate such facilities or services as
the Secretary deems necessary and appro-
priate.

SEC. 6. COMPETITIVE SELECTION PROCESS.

(a) IN GENERAL.—(1) Except as provided in
subsection (b), and consistent with the provi-
sions of subsection (g), any concessions con-
tract entered into pursuant to this Act shall
be awarded to the person submitting the best
proposal as determined by the Secretary,
through a competitive selection process.

(2) Within 180 days after the date of enact-
ment of this Act, the Secretary shall pro-
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mulgate appropriate regulations establishing
such process. The regulations shall include
provisions for establishing a method or pro-
cedure for the resolution of disputes between
the Secretary and a concessioner in those in-
stances where the Secretary has been unable
to meet conditions or requirements or pro-
vide such services, if any, as set forth in a
prospectus pursuant to sections 6(c)2) (D)
and (E).

(b) TEMPORARY CONTRACT.—Notwithstand-
ing the provisions of subsection (a), the Sec-
retary may award a temporary concessions
contract in order to avoid interruption of
services to the public at a park.

(c) PROSPECTUS.—(1) Prior to soliciting
proposals for a concessions contract at a
park, the Secretary shall publish a notice of
availability for a prospectus soliciting pro-
posals at least once in local or national
newspapers or trade publications, as appro-
priate, and shall make such prospectus avail-
able upon request to all interested parties.

(2) The prospectus shall include, but need
not be limited to, the following information:

(A) The minimum requirements for such
contract, as set forth in subsection (d).

(B) The terms and conditions of the exist-
ing concessions contract awarded for such
park, if any, including all fees and other
forms of compensation provided to the Unit-
ed States by the concessioner.

(C) Other authorized facilities or services
which may be provided in a proposal.

(D) Facilities and services to be provided
by the Secretary to the concessioner, if any,
including but not limited to, public access,
utilities, and buildings.

(E) Minimum public services to be offered
within a park by the Secretary, including
but not limited to, interpretive programs,
campsites, and visitor centers.

(F) Such other information related to the
proposed concessions operation which is not
privileged or otherwise exempt from disclo-
sure under Federal law as the Secretary de-
termines is necessary to allow for the sub-
mission of competitive proposals.

(d) MINIMUM PROPOSAL REQUIREMENTS.—(1)
No proposal shall be considered which fails
to meet the minimum requirements as deter-
mined by the Secretary. Such minimum re-
quirements shall include, but need not be
limited to, the minimum acceptable fran-
chise fee, the duration of the contract, facili-
ties, services, or capital investment required
to be provided by the concessioner, and
measures needed to ensure the protection
and preservation of park resources.

(2) The Secretary may reject any proposal,
notwithstanding the amount of franchise fee
offered, if the Secretary determines that the
person, corporation, or entity is not guali-
fied, is likely to provide unsatisfactory serv-
ice, or that the proposal is not responsive to
the objectives of protecting and preserving
park resources and of providing necessary
and appropriate facilities or services to the
public at reasonable rates.

(3) If all proposals submitted to the Sec-
retary either fail to meet the minimum re-
quirements or are rejected by the Secretary,
the Secretary shall establish new minimum
contract requirements and re-initiate the
competitive selection process pursuant to
this section.

(e) SELECTION OF BEST PROPOSAL.—(1) In
selecting the best proposal, the Secretary
shall consider the following principal fac-
tors:

(A) The responsiveness of the proposal to
the objectives of protecting and preserving
park resources and of providing necessary
and appropriate facilities and services to the
public at reasonable rates.
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(B) The experience and related background
of the person, corporation, or entity submit-
ting the proposal, including but not limited
to, the past performance and expertise of
such person, corporation, or entity in provid-
ing the same or similar facilities or services.

(C) The financial capability of the person,
corporation, or entity submitting the pro-
posal.

(D) The proposed franchise fee: Provided,
That consideration of revenue to the United
States shall be subordinate to the objectives
of protecting and preserving park resources
and of providing necessary and appropriate
facilities or services to the public at reason-
able rates.

(2) The Secretary may also consider such
secondary factors as the Secretary deems ap-
propriate.

(f) CONGRESSIONAL NOTIFICATION.—(1) The
Secretary shall submit any proposed conces-
sions contract with anticipated annual gross
receipts in excess of $5,000,000 (indexed to
1993 constant dollars) or a duration of ten or
more years to the Committee on Energy and
Natural Resources of the United States Sen-
ate and the Committee on Natural Resources
of the United States House of Representa-
tives.

(2) The Secretary shall not ratify any such

proposed contract until at least 60 days sub-
sequent to the notification of both Commit-
tees.
(g) No PREFERENTIAL RIGHT OF RENEWAL.—
(1) Except as provided in paragraph (2), the
Secretary shall not grant a preferential right
to a concessioner to renew a concessions con-
tract executed pursuant to this Act.

(2)(A) Notwithstanding the provisions of
paragraph (1), the Secretary shall grant a
preferential right of renewal to a conces-
sioner—

(i) for a concessions contract which—

(I) primarily authorizes a concessioner to
provide outfitting, guide, river running, or
other similar services within a park; and

(II) does not grant the concessioner any in-
terest in any structure, fixture, or improve-
ment pursuant to section 11 of this Act; or

(IIT) the Secretary estimates will have an-
nual gross revenues of no more than $500,000;
and

(ii) where the Secretary determines that
the concessioner has operated satisfactorily
during the term of the previous contract;
and

(iii) where the Secretary determines that
the concessioner submits a responsive pro-
posal for the new contract which satisfies
the minimum requirements established by
the Secretary.

(B) For the purposes of paragraph (2), the
term ‘‘preferential right of renewal'' means
that the Secretary shall allow a concessioner
satisfying the requirements of subparagraph
(A) the opportunity to match the terms and
conditions of any competing proposal which
tl;;a Secretary determines to be the best
offer.

(h) No PREFERENTIAL RIGHT TO ADDITIONAL
SERVICES.—The Secretary shall not grant a
preferential right to a concessioner to pro-
vide new or additional services at a park.
SEC. 7. FRANCHISE FEES.

(a) IN GENERAL.—Franchise fees, however,
stated, shall not be less than the minimum
fee established by the Secretary for each
contract. The minimum fee shall be deter-
mined in a manner that will provide the con-
cessioner with a reasonable opportunity to
realize a profit on the operation as a whole,
commensurate with the capital invested and
the obligations assumed.

(b) MULTIPLE CONTRACTS WITHIN A PARK.—
If multiple concessions contracts are award-
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ed to authorize concessioners to provide the
same or similar outfitting, guide, river run-
ning, or other similar services at the same
approximate location or resource within a
specific park, the Secretary shall establish
an identical franchise fee for all such con-
tracts. Such fee shall reflect fair market
value, as determined by the Secretary.

SEC. 8. USE OF FRANCHISE FEES.

(a) SPECIAL ACCOUNT.—Except as provided
in subsection (b), all receipts collected pur-
suant to this Act shall be covered into a spe-
cial account established in the Treasury of
the United States. Amounts covered into
such account in a fiscal year shall be avail-
able for expenditure, subject to appropria-
tion, solely as follows:

(1) 50 percent shall be allocated among the
units of the National Park System in the
same proportion as franchise fees collected
from a specific unit bears to the total
amount covered into the account for each
fiscal year, to be used for resource manage-
ment and protection, maintenance activi-
ties, interpretation, and research.

(2) 50 percent shall be allocated among the
units of the National Park System on the
basis of need, in a manner to be determined
by the Secretary, to be used for resource
management and protection, maintenance
activities, interpretation, and research.

(b) PARK IMPROVEMENT FUND.—(1) In lieu of
collecting all or a portion of the franchise
fees that would otherwise be collected pursu-
ant to the concessions contract, the Sec-
retary shall, where the Secretary determines
it to be practicable, require a concessioner to
establish a Park Improvement Fund (herein-
after in this section referred to as the
“fund’’), in which the concessioner shall de-
posit the franchise fees that would otherwise
be required by the contract.

(2) The fund shall be maintained by the
concessioner in an interest bearing account
in a Federally-insured financial institution.
The concessioner shall maintain the fund
separately from any other funds or accounts
and shall not co-mingle the monies in the
fund with any other monies. The Secretary
may establish such other terms, conditions,
or requirements as the Secretary determines
to be necessary to ensure the financial integ-
rity of such fund.

(3) Monies from the fund, including inter-
est, shall be expended by the concessioner
solely as directed by the Secretary for ac-
tivities and projects within the park which
are consistent with the park’s general man-
agement plan, concessions plan, and other
applicable plans, and which the Secretary
determines will enhance public use, safety,
and enjoyment of the park, including but not
limited to projects which directly or indi-
rectly support concession facilities or serv-
ices required by the concessions contract.
Projects paid for from the fund shall not in-
clude routine, operational maintenance of
facilities. A concessioner shall not be al-
lowed to make any advances or credits to the
fund.

(4) A concessioner shall not be granted any
interest in improvements made from fund
expenditures, including any interest granted
pursuant to section 11 of this Act.

(5) Nothing in this subsection shall affect
the obligation of a concessioner to insure,
maintain, and repair any structure, fixture,
or improvement assigned to such conces-
sioner and to insure that such structure, fix-
ture, or improvement fully complies with ap-
plicable safety and health laws and regula-
tions.

(6) The concessioner shall maintain proper
records for all expenditures made from the
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fund. Such records shall include, but not be
limited to invoices, bank statements, can-
celed checks, and such other information as
the Secretary determines to be necessary.

(7) The concessioner shall annually submit
to the Secretary a statement reflecting total
activity in the fund for the preceding finan-
cial year. The statement shall reflect month-
1y deposits, expenditures by project, interest
earned, and such other information as the
Secretary requires,

(8) Upon the termination of a concessions
contract, or upon the sale or transfer of such
contract, any remaining balance in the fund
shall be transferred by the concessioner to
the successor concessioner, to be used solely
as set forth in this subsection. In the event
there is not a successor concessioner, the
fund balance shall be deposited into the spe-
cial account established in subsection (a).
SEC. 9. DURATION OF CONTRACT.

(a) MAXIMUM TERM.—A concessions con-
tract entered into pursuant to this Act shall
be awarded for a term not to exceed ten
years: Provided, however, That the Secretary
may award a contract for a term not to ex-
ceed twenty years if the Secretary deter-
mines that the contract terms and condi-
tions necessitate a longer term.

(b) TEMPORARY CONTRACT.—A temporary
concessions contract awarded on a non-com-
petitive basis pursuant to section 6(b) of this
Act shall be for a term not to exceed two
Vears.

SEC. 10. TRANSFER OF CONTRACT.

(a) IN GENERAL.—(1) No concessions con-
tract may be transferred, assigned, sold, or
otherwise conveyed by a concessioner with-
out prior written notification to, and ap-
proval of the Secretary.

(2) The Secretary shall not approve the
transfer of a concessions contract to any in-
dividual, corporation or other entity if the
Secretary determines that—

(A) such individual, corporation or entity
is, or is likely to be, unable to completely
satisfy all of the requirements, terms, and
conditions of the contract; or

(B) such transfer, assignment, sale or con-
veyance is not consistent with the objectives
of protecting and preserving park resources,
and of providing necessary and appropriate
facilities or services to the public at reason-
able rates: Provided, That such approval shall
not be unreasonably withheld.

(b) CONGRESSIONAL NOTIFICATION.—Within
thirty days after receiving a proposal to
transfer, assign, sell, or otherwise convey a
concessions contract, the Secretary shall no-
tify the Committee on Energy and Natural
Resources of the United States Senate and
the Committee on Natural Resources of the
United States House of Representatives of
such proposal. Approval of such proposal, if
granted by the Secretary, shall not take ef-
fect until sixty days after the date of notifi-
cation of both Committees.

SEC. 11. PROTECTION OF CONCESSIONER IN-
VESTMENT.

(a) EXISTING STRUCTURES.—(1) A conces-
sioner who before the date of the enactment
of this Act has acquired or constructed, or is
required under an existing concessions con-
tract to commence acquisition or construc-
tion of any structure, fixture, or improve-
ment upon land owned by the United States
within a park, pursuant to a concessions
contract, shall have a possessory interest
therein, to the extent provided by such con-
tract.

(2) The provisions of this subsection shall
not apply to a concessioner whose contract
in effect on the date of enactment of this Act
does not include recognition of a possessory
interest.
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(3) With respect to a concessions contract
entered into on or after the date of enact-
ment of this Act, the provisions of sub-
section (b) shall apply to any existing struc-
ture, fixture, or improvement as defined in
paragraph (a)1), except that the actual
original cost of such structure, fixture, or
improvement shall be deemed to be the value
of the possessory interest as of the termi-
nation date of the previous concessions con-
tract.

(b) NEW STRUCTURES.—(1) On or after the
date of enactment of this Act, a concessioner
who constructs or acquires a new, additional,
or replacement structure, fixture, or im-
provement upon land owned by the United
States within a park, pursuant to a conces-
sions contract, shall have an interest in such
structure, fixture, or improvement equiva-
lent to the actual original cost of acquiring
or constructing such structure, fixture, or
improvement, less straight line depreciation
over the estimated useful life of the asset ac-
cording to Generally Accepted Accounting
Principles: Provided, That in no event shall
the estimated useful life of such asset exceed
the depreciation period used for such asset
for Federal income tax purposes.

(2) In the event that the contract expires
or is terminated prior to the recovery of
such costs, the concessioner shall be entitled
to receive from the United States or the suec-
cessor concessioner payment equal to the
value of the concessioner’s interest in such
structure, fixture, or improvement. A succes-
sor concessioner may not revalue the inter-
est in such structure, fixture, or improve-
ment, the method of depreciation, or the es-
timated useful life of the asset.

(3) Title to any such structure, fixture, or
improvement shall be vested in the United
States.

(¢) INSURANCE, MAINTENANCE AND REPAIR.—
Nothing in this section shall affect the obli-
gation of a concessioner to insure, maintain,
and repair any structure, fixture, or im-
provement assigned to such concessioner and
to insure that such structure, fixture, or im-
provement fully complies with applicable
safety and health laws and regulations.

SEC. 12. RATES AND CHARGES TO PUBLIC.

The reasonableness of a concessioner's
rates and charges to the public shall, unless
otherwise provided in the bid specifications
and contract, be judged primarily by com-
parison with those rates and charges for fa-
cilities and services of comparable character
under similar conditions, with due consider-
ation for length of season, seasonal variance,
average percentage of occupancy, accessibil-
ity, availability and costs of labor and mate-
rials, type of patronage, and other factors
deemed significant by the Secretary.

SEC. 13. CON%ON‘EB PERFORMANCE EVALUA-

(a) REGULATIONS,—Within one hundred and
eighty days after the date of enactment of
this Act, the Secretary shall publish, after
an appropriate period for public comment,
regulations establishing standards and cri-
teria for evaluating the performance of con-
cessions operating within parks.

(b) PERIODIC EVALUATION.—(1) The Sec-
retary shall periodically conduct an evalua-
tion of each concessioner operating under a
concessions contract pursuant to this Act, as
appropriate, to determine whether such con-
cessioner has performed satisfactorily. In
evaluating a concessioner's performance, the
Secretary shall seek and consider applicable
reports and comments from appropriate Fed-
eral, State, and local regulatory agencies. If
the Secretary's performance evaluation re-
sults in an unsatisfactory rating of the con-

5477

cessioner’s overall operation, the Secretary
shall provide the concessioner with a list of
the minimum requirements necessary for the
operation to be rated satisfactory, and shall
so notify the concessioner in writing.

(2) The Secretary may terminate a conces-
sions contract if the concessioner fails to
meet the minimum operational requirements
identified by the Secretary within the time
limitations established by the Secretary at
the time notice of the unsatisfactory rating
is provided to the concessioner.

(3) If the Secretary terminates a conces-
sions contract pursuant to this section, the
Secretary shall solicit proposals for a new
contract consistent with the provisions of
this Act.

(c) CONGRESSIONAL NOTIFICATION.—The Sec-
retary shall notify the Committee on Energy
and Natural Resources of the United States
Senate and the Committee on Natural Re-
sources of the United States House of Rep-
resentatives of each unsatisfactory rating
and of each concessions contract terminated
pursuant to this section.

SEC. 14. RECORDKEEPING REQUIREMENTS.

Each concessioner shall keep such records
as the Secretary may prescribe to enable the
Secretary to determine that all terms of the
concessioner's contract have been, and are
being faithfully performed, and the Sec-
retary or any of the Secretary's duly author-
ized representatives shall, for the purpose of
audit and examination, have access to such
records and to other books, documents and
papers of the concessioner pertinent to the
contract and all the terms and conditions
thereof as the Secretary deems necessary.
SEC. 15. EXEMPTION FROM CERTAIN LEASE RE-

QUIREMENTS.

The provisions of section 321 of the Act of
June 30, 1932 (47 Stat. 412; 40 U.S.C. 303b), re-
lating to the leasing of buildings and prop-
erties of the United States, shall not apply
to contracts awarded by the Secretary pur-
suant to this Act.

SEC. 16. NO EFFECT ON ANILCA PROVISIONS.

Nothing in this Act shall be construed to
amend, supersede, or otherwise affect any
provision of the Alaska National Interest
Lands Conservation Act (16 U.S.C. 3101 et
seq.).

The ACTING PRESIDENT pro tem-
pore. The Senator from Louisiana.

MARINE MAMMAL PROTECTION
ACT AMENDMENTS OF 1993

Mr. JOHNSTON. Madam President, I
ask unanimous consent that the Sen-
ate proceed to the immediate consider-
ation of Calendar Order No. 348, S. 1636,
the Marine Mammal Protection Act
Amendments of 1993.

The ACTING PRESIDENT pro tem-
pore. The bill will be stated by title.

The assistant legislative clerk read
as follows:

A bill (5. 1636) to authorize appropriations
for the Marine Mammal Protection Act of
1972 and to improve the program to reduce
the incidental taking of marine mammals
during the course of commercial fishing op-
erations, and for other purposes.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the imme-
diate consideration of the bill?

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Committee
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on Commerce, Science, and Transpor-
tation with amendments, as follows:
(The parts of the bill intended to be
stricken are shown in boldface brack-
ets and the parts of the bill intended to
be inserted are shown in italic.)
S. 1636

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Marine
Mammal Protection Act Amendments of
1993,

SEC. 2. PURPOSES.

The purposes of this Act are to—

(1) authorize appropriations to carry out
the Marine Mammal Protection Act of 1972
for the fiscal years 1994 through 1998;

(2) ensure that the incidental take of ma-
rine mammals in any fishery, by itself and in
combination with other human activities,
does not cause any species or stock of ma-
rine mammals to be reduced to or main-
tained at, for significant periods of time, a
level that is below the lower limit of its opti-
mum sustainable population range;

(3) avoid restrictions on fishing operations
when such restrictions are not necessary to
meet the purpose described in paragraph (2);

(4) prohibit international lethal taking
during commercial fishing, except as author-
ized through a waiver under section 101(a)(3)
of the Marine Mammal Protection Act of
1972 (16 U.S.C. 1371(a)(3));

(5) focus efforts on identifying and address-
ing the most significant problems involving
fishery-marine mammal interactions, con-
sidering both the status of the affected ma-
rine mammal stocks and the numbers of ma-
rine mammals that are taken incidentally in
each fishery;

(6) streamline the procedure for authoriz-
ing the incidental taking of marine mam-
mals in commercial fisheries, consistent
with the long-term objective of identifying
and taking such steps as may be practicable
to reduce mortality and serious injury inci-
dental to commercial fishing operations to
insignificant [levels] rates approaching zero;
and

(7) develop a cost-effective program for re-
liably monitoring (A) the levels of incidental
take of marine mammals in commercial fish-
eries and (B) the size and current population
trends of the affected marine mammals
stocks.

SEC. 3. AUTHORIZATION OF APPROPRIATIONS.

(a) COMMERCE DEPARTMENT.—Section T(a)
of the Act entitled “An Act to improve the
operation of the Marine Mammal Protection
Act of 1972, and for other purposes’, ap-
proved October 9, 1981 (16 U.S.C. 1384(a)), is
amended to read as follows:

‘(a) DEPARTMENT OF COMMERCE.—There are
authorized to be appropriated to the Depart-
ment of Commerce, for purposes of carrying
out such functions and responsibilities as it
may have been given under title I of the Ma-
rine Mammal Protection Act of 1972,
$21,636,000 for fiscal year 1994, $22,502,000 for
fiscal year 1995, $23,402,000 for fiscal year
1996, $24.338,000 for fiscal year 1997, and
$25,311,000 for fiscal year 1998."".

(b) INTERIOR DEPARTMENT.—Section T(b) of
the Act entitled **An Act to improve the op-
eration of the Marine Mammal Protection
Act of 1972, and for other purposes', ap-
proved October 9, 1981 (16 U.S.C. 1384(b)), is
amended to read as follows:

*(b) DEPARTMENT OF THE INTERIOR.—There
are authorized to be appropriated to the De-
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partment of Interior, for purposes of carry-
ing out such functions and responsibilities as
it may have been given under title I of the
Marine Mammal Protection Act of 1972,
$8,000,000 for fiscal year 1994, $8,600,000 for fis-
cal year 1995, $9,000,000 for fiscal year 1996,
$9,400,000 for fiscal year 1997, and $9,900,000
for fiscal year 1998."".

(c) MARINE MAMMAL COMMISSION.—Section
T(c) of the Act entitled ““An Act to improve
the operation of the Marine Mammal Protec-
tion Act of 1972, and for other purposes", ap-
proved October 9, 1981 (16 U.S.C. 1407), is
amended to read as follows:

‘{¢) MARINE MAMMAL COMMISSION.—There
are authorized to be appropriated to the Ma-
rine Mammal Commission, for purposes of
carrying out such functions and responsibil-
ities as it may have been given under title II
of the Marine Mammal Protection Act of
1972, $1,350,000 for fiscal year 1994, $1,400,000
for fiscal year 1995, $1,450,000 for fiscal year
1996, $1,500,000 for fiscal year 1997, and
$1,550,000 for fiscal year 1998."".

SEC. 4. INCIDENTAL TAKING OF ENDANGERED
AND THREATENED SPECIES.

(a) IN GENERAL.—Section 101(a){(4) of the
Marine Mammal Protection Act of 1972 (16
U.8.C. 1371(a)4)) is amended to read as fol-
lows:

*(4)(A) The Secretary may allow the inei-
dental, but not the intentional, taking, by
citizens of the United States while engaging
in commercial fishing operations, of marine
mammals from a species or stock designated
under [thel this Act as depleted because of
its listing as an endangered or threatened
species under the Endangered Species Act of
1973 (16 U.S.C. 1531 et seq.) if the Secretary,
after notice and opportunity for public com-
ment, determines that such taking is pursu-
ant to a statement issued by the Secretary
for such taking under section 7 of such Act
(16 U,S.C. 1536).

*(B) Sections 103 and 104 shall not apply to
the taking of marine mammals under the au-
thority of this paragraph.'.

(b) CONFORMING AMENDMENT.—Section
T(b)(4)(C) of the Endangered Species Act of
1973 (16 U.5.C. 1536(b)(4)(C)) is amended by in-
serting '"“101(a)}4) or" immediately before
**101 (a)(5)"" each place it appears,

SEC. 5. CONSERVATION PLANS.

Section 115(b) of the Marine Mammal Pro-
tection Act of 1972 (16 U.S.C. [13836(b))]
1383b(b)) is amended by adding at the end the
following new paragraph:

‘'(4) If the Secretary determines that an in-
cidental taking plan is necessary to reduce
the incidental taking of marine mammals in
the course of commercial fishing operations
from a stock identified as a critical stock
under section [118(c)], 117(c), any conserva-
tion plan required under this subsection for
such stock shall only address non-incidental
takings.”.

SEC. 6. TAKING OF MARINE MAMMALS INCIDEN-
TAL TO COMMERCIAL FISHING OP-
ERATIONS.

Title I of the Marine Mammal Protection
Act of 1872 (16 U.S.C. 1371 et seq.) is amended
by adding at the end the following new sec-
tion:

“SEC. [118.] 117. TAKING OF MARINE MAMMALS
INCIDENTAL TO COMMERCIAL FISH-
ING OPERATIONS.

*(a) IN GENERAL.—(1) Except as provided in
section 114 and in paragraphs (2), (3), and (4)
of this section, and notwithstanding section
101, the provisions of this section shall gov-
ern the incidental taking of marine mam-
mals in the course of commercial fishing op-
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erations by persons using vessels of the Unit-
ed States or vessels which have valid fishing
permits issued by the Secretary in accord-
ance with section 204(b) of the Magnuson
Fishery Conservation and Management Act
(16 U.5.C. 1824(b)). The Secretary shall de-
velop and implement incidental taking plans
under this section to reduce the incidental
lethal taking of marine mammals, from
stocks listed as critical stocks under sub-
section (¢), to a level below the calculated
acceptable removal level.

*(2) Section 101(a)(4), and not this section,
shall govern the incidental taking of marine
mammals from species or stocks designated
under this Act as depleted on the basis of
their listing as threatened or endangered
ag‘?a;ias under the Endangered Species Act of
1973.

*(3) Sections 104(h) and 306, and not this
section, shall govern the taking of marine
mammals in the course of commercial purse
seine fishing for yellowfin tuna in the east-
ern tropical Pacific Ocean.

*(4) This section shall not govern the tak-
ing of marine mammals from an experi-
mental population of California sea otters to
which the Act of November 7, 1986 (Public
Law 99-625; 100 Stat, 3500) applies.

*(6) Sections 103 and 104 shall not apply to
the incidental taking of marine mammals
under the authority of this section.

*(b) SCIENTIFIC CONSULTATION.—In imple-
menting the incidental taking program
under this section, the Secretary shall seek
the advice of individuals with expertise in
marine mammal biology and ecology, popu-
lation dynamics and modeling, and commer-
cial fishing technology and practices. Such
advice should be sought with respect to in-
formation available, and actions proposed,
for such implementation, including—

(1) information provided in connection
with stock assessments under this section;

**(2) studies needed to resolve uncertainties
regarding stock separation, stock abun-
dance, or trends and factors affecting dis-
tribution, size, or productivity of stocks;

(3) studies needed to resolve uncertainties
in determining marine mammal species,
numbers, ages, and gender, and the reproduc-
tive status of stocks; and

*(4) research to identify modifications in
fishing gear and fishing practices likely to
reduce the mortality and serious injury of
marine mammals incidental to commercial
fishing operations.

‘(c) STOCK ASSESSMENTS.—(1) Using the
best scientific information available and in
accordance with this subsection, the Sec-
retary shall prepare and issue, and thereafter
(as appropriate) revise, a stock assessment
for each marine mammal stock which occurs
in waters under the jurisdiction of the Unit-
ed States., The stock assessment shall in-
clude—

“(A) a definition of the stock by species
[ofl or subspecies and its spatial and tem-
poral distribution;

*(B) the best available estimates of the
stock’s population abundance, realistic mini-
mum population size, and current population
trend;

*(C) estimates of the total lethal take
from the stock by source and, for a stock
designated under this subsection as a critical
stock, other factors that may impede recov-
ery of the stock, including impacts on ma-
rine mammal habitat and prey; and

‘(D) a description of any commercial fish-
ery that interacts with the stock, includ-
ing—

‘(1) the approximate number of vessels par-
ticipating in the fishery;
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“(ii) the approximate incidental lethal and
serious injury take from the stock by such
fishery;

“'(iii) seasonal or area differences in levels
of such incidental lethal or serious injury
take; and

‘(iv) the rate of incidental mortality in
the stock caused by such fishing, based on a
unit of fishing effort;

‘(E) a determination as to the status of
the stock, including whether the stock is de-
termined to be within its optimum sustain-
able population range, is designated as de-
pleted under this Act, is listed as threatened
or endangered under the Endangered Species
Act of 1973, or is proposed for listing as a
critical stock under subparagraph (G);

*(F) a determination of the calculated ac-
ceptable removal level for the stock and the
factors used to calculate it, including a re-
covery factor if the stock is below its opti-
mum sustainable population; and

*(G) designation of the stock (based on a
scientific analysis of the stock's population
trend and population size, the level of total
lethal take from the stock from all sources,
and the best available estimates of net pro-
ductivity at the maximum net productivity
level) for listing in one of the following cat-
egories:

*(i) Class 1, consisting of stocks whose pop-
ulation size is declining, or whose population
trend is unknown and whose realistic mini-
mum population is less than 10,000, and from
which the total annual lethal take exceeds
the net productivity of the population when
it is at its maximum net productivity level.

*(ii) Class 2, consisting of stocks—

“(I) whose population size is declining, or
whose population trend is unknown and
whose realistic minimum population is less
than 10,000; and from which the total annual
lethal take is between 20 percent and 100 per-
cent of the net productivity of the stock's
population when it is at its maximum net
productivity level; or

‘(II) whose population size is stable, or
whose population trend is unknown and
[thel whose realistic minimum population is
greater than 10,000 but less than 100,000, and
from which the total annual lethal take ex-
ceeds the net productivity of the stock's pop-
ulation when it is at its maximum net pro-
ductivity level.,

**(ii1) Class 3, consisting of stocks—

“I) whose population size is declining, or
whose population trend is unknown and
whose realistic minimum population is less
than 10,000; and from which the total annual
lethal take is less than 20 percent of the net
productivity of the stock's population when
it is at its maximum net productivity level;

“(II) whose population size is stable, or
whose population trend is unknown and
whose realistic minimum population is
greater than 10,000 but less than 100,000; and
from which the total annual lethal take is
between 20 percent and 100 percent of the net
productivity of the stock’s population when
it is at its maximum net productivity level;
or

‘(II1) whose population size is increasing,
or whose population trend is unknown and
whose realistic minimum population is
greater than 100,000; and from which the
total annual lethal take exceeds the net pro-
ductivity of the stock’s population when it is
at its maximum net productivity level.

“(iv) Class 4, consisting of stocks—

“(I) whose population size is stable, or
whose population trend is unknown and
[thel whose realistic minimum population is
greater than 10,000 but less than 100,000; and
from which the total annual lethal take is
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[between] less than 20 percent [and 100 per-
cent] of the net productivity of the stock’s
population when it is at its maximum net
productivity level; or

“(II) whose population size is increasing, or
whose population trend is unknown and
whose realistic minimum population is
greater than 100,000; and from which the
total annual lethal take is between 20 per-
cent and 100 percent of the net productivity
of the stock’s population when it is at its
maximum net productivity level.

“(v) Class 5, consisting of stocks whose
population size is increasing, or whose popu-
lation trend is unknown and [thel whose re-
alistic minimum population is greater than
100,000; and from which the total annual le-
thal take is less than 20 percent of the net
productivity of the stock's population when
it is at its maximum net productivity level.

‘Y(2) Not later than 240 days after the date
of enactment of this section, the Secretary
shall issue a draft of each stock assessment
required by this subsection, after seeking ad-
vice from the experts described in subsection
(b). The Secretary shall publish in the Fed-
eral Register a notice of -availability of the
draft and provide an opportunity for public
review and comment during a period of not
to exceed 60 days.

“*(3) Not later than 90 days after the close
of the public comment period on such pre-
liminary stock assessment, the Secretary
shall publish in the Federal Register a final
stock assessment, after consideration of ad-
vice, recommendations, and comments of ex-
perts and the general public and the best sci-
entific information available.

“(4) The Secretary shall review stock as-
sessments in accordance with this sub-
section, and obtain advice and recommenda-
tions from experts—

“(A) on an annual basis for stocks listed as
critical stocks or for which new information
is available; and

“(B) at least once every 3 years for all

other marine mammal stocks.
The Secretary shall revise such assessments
after notice and opportunity for public com-
ment, if the review indicates revision is nec-
essary.

*(d) INCIDENTAL TAKING PLAN.—(1) The
Secretary shall develop and implement an
incidental taking plan designed to assist in
the recovery of each marine mammal stock
that is listed as a critical stock and inter-
acts with commercial fisheries. Such plan
shall be developed in consultation with the
incidental take team established for the plan
under this subsection. If there is insufficient
funding available to develop and implement
an incidental taking plan for all critical
stocks that interact with commercial fish-
eries, the Secretary shall give highest prior-
ity to the development and implementation
of incidental taking plans for Class 1 stocks.
Within a particular class of critical stocks
that interact with commercial fisheries, the
Secretary shall give highest priority to the
development and implementation of plans
for stocks that the Secretary considers the
most critical within the class.

“(2) Each incidental taking plan developed
under this subsection for a critical stock
shall include the following:

“(A) A review and evaluation of the infor-
mation contained in the stock assessment
published under subsection (¢) and any new
information that may be available.

‘*(B) An evaluation and estimate of the
total number and percentage of animals from
the stock that are being killed or seriously
injured each year as a result of commercial
fishing activities.
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*(C) Proposed management measures or
voluntary actions for the reduction of inci-
dental taking by commercial fisheries. Such
proposed measures and actions shall be de-
veloped in light of the plan’s immediate ob-
jective of reducing incidental lethal and seri-
ous injury take by commercial fisheries by
the same proportion as their proportion of
the total lethal and serious injury take from
all sources.

*(D) A long-term strategy to reduce, to in-
significant rates approaching zero within 10
years, the incidental mortality and serious
injury within the stock that results from
commercial fishing operations.

*(3) Each incidental taking plan shall in-
clude projected dates for achieving the objec-
tives of the plan. If the total lethal take ex-
ceeds the calculated acceptable removal
level, the plan shall include measures the
Secretary expects will reduce, within 6
months after commencement of fishing, the
share of the lethal take that exceeds the cal-
culated acceptable removal level and is at-
tributable to commercial fisheries.

“*(4)(A) At the earliest possible time (not
later than 120 days) after the Secretary is-
sues a final stock assessment listing a stock
as a critical stock, the Secretary shall—

(i) establish an incidental take team for
such critical stock and appoint the members
of such team in accordance with subpara-
graph (C); and

**(ii) publish in the Federal Register a no-
tice of the team’s establishment, the names
of the team’s appointed members, the full
geographic range of such critical stock, and
all the commercial fisheries that have lethal
incidental takings from such stock.

*(B) The Secretary may charge an inciden-
tal take team to deal with a stock that ex-
tends over one or more regions, or multiple
stocks within a region, if the Secretary de-
termines that doing so would facilitate the
development and implementation of plans
required under this subsection.

*(C) Members of incidental take teams
shall be individuals knowledgeable and expe-
rienced regarding the measures to conserve
such stocks and to reduce any takings from
such stock incidental to commercial fishing
operations. Members may include represent-
atives of Federal and State agencies, re-
gional fishery management councils and
commissions, academic and scientific organi-
zations, environmental and fishery groups,
and others as the Secretary considers appro-
priate. Incidental take teams shall, to the
maximum extent practicable, consist of an
equitable balance among representatives of
government, resource user interests, and
non-user interests. Incidental take teams
shall not be subject to the Federal Advisory
Committee Act (5 App. U.S.C.) but their
meetings shall be open to the public, after
timely publicity on the time and place of
such meetings.

‘(D) Members of incidental take teams
shall serve without compensation, but shall
be reimbursed by the Secretary for reason-
able travel costs and expenses incurred in
performing their duties as members of the
team.

*(E) Nothing in this section shall be con-
strued to constrain the Secretary from es-
tablishing priority among classes of critical
stocks covered by this subsection and exer-
cising discretion (in consultation with sci-
entific experts) to address such stocks in any
fiscal year according to that priority.

*(5) Where the total lethal take from such
a critical stock is estimated to be greater
than the calculated acceptable removal level
established in the stock assessment, the fol-
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lowing procedures shall apply in the develop-
ment of the incidental taking plan for the
stock:

*(A) Not later than 6 months after the date
of establishment of an incidental take team
for the stock, the team shall submit a draft
incidental taking plan for the critical stock
to the Secretary, consistent with the other
provisions of this section.

*(B)(i) The Secretary shall take the draft
incidental taking plan into consideration
and, not later than 60 days after the submis-
sion of the draft plan by the team, the Sec-
retary shall publish in the Federal Register
a proposed incidental taking plan and pro-
posed regulations to implement such plan,
for public review and comment.

*(ii) In the event that the incidental take
team does not submit a draft plan to the
Secretary within 6 months, the Secretary
shall, not later than 8 months after the es-
tablishment of the team, publish in the Fed-
eral Register a proposed incidental taking
plan and implementing regulations, for pub-
lic review and comment.

‘(C) Not later than 60 days after the close
of the comment period required under sub-
paragraph (B), the Secretary shall issue a
final incidental taking plan and implement-
ing regulations, consistent with the other
provisions of this section.

‘(D) The Secretary and the incidental take
team shall meet every 6 months to monitor
the implementation of the final incidental
taking plan until such time that the Sec-
retary determines that meetings are no
longer necessary.

‘*(E) The Secretary may, in consultation
with the incidental take team, amend the in-
cidental taking plan and implementing regu-
lations as necessary, consistent with the pro-
cedures in this section for the issuance of
such plans and regulations.

‘(6) Where the total lethal take from a
critical stock to which this subsection ap-
plies is estimated to be less than the cal-
culated acceptable removal level established
in the stock assessment, the following proce-
dures shall apply in the development of the
incidental taking plan for the stock:

“(A) Not later than 11 months after the
date of establishment of an incidental take
team for the stock, the team shall submit a
draft incidental taking plan for the stock to
the Secretary, consistent with the other pro-
visions of this section.

‘(B)(i) The Secretary shall take the draft
incidental taking plan into consideration
and, not later than 60 days following the sub-
mission of the draft plan by the team, the
Secretary shall publish in the Federal Reg-
ister a proposed incidental taking plan and
implementing regulations, for public review
and comment.

**(ii) In the event that the incidental take
team does not submit a draft plan to the
Secretary within 11 months, the Secretary
shall, not later than 13 months after the es-
tablishment of the team, publish in the Fed-
eral Register a proposed incidental taking
plan and implementing regulations, for pub-
lic review and comment.

‘(C) Not later than 60 days after the close
of the comment period required under sub-
paragraph (B), the Secretary shall issue a
final incidental taking plan and implement-
ing regulations, consistent with the other
provisions of this section.

‘(D) The Secretary and the incidental take
team shall meet on an annual basis to mon-

itor the implementation of the final inciden-

tal taking plan until such time that the Sec-
retary determines that [formall meetings
are no longer necessary.
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*(BE) The Secretary may, in consultation
with the incidental take team, amend the in-
cidental taking plan and implementing regu-
lations as necessary, consistent with the pro-
cedures in this section for the issuance of
such plans and regulations.

*(T) If the Secretary finds, prior to the is-
suance of a final incidental taking plan, that
the incidental taking of marine mammals in
a commercial fishery is having an immediate
and significant adverse impact on the stock
to which the plan would apply, the Secretary
may, after consultation with appropriate Re-
gional Fishery Management Councils and
State fishery managers, prescribe emergency
regulations to reduce, to the maximum ex-
tent practicable, such incidental taking. In
prescribing such emergency regulations, the
Secretary shall take into account the eco-
nomics of the fishery concerned and the
availability of existing technology to pre-
vent or minimize incidental taking of ma-
rine mammals, and shall conform such regu-
lations, to the maximum extent practicable,
with existing State or regional fishery man-
agement plans, Such regulations—

*'(A) shall be published in the Federal Reg-
ister together with the reasons therefor;

“(B) shall remain in effect for not more
than 180 days, until such time as a final inci-
dental taking plan for the stock is issued, or
until the end of the applicable fishing sea-
son, whichever is earlier; and

'*Y(C) may be terminated by the Secretary
at an earlier date by publication in the Fed-
eral Register of a notice of termination if
the Secretary determines the reasons for the
emergency regulations no longer exist.

‘“{e) REGULATORY MEASURES.—(1}A) The
Secretary shall, after notice and opportunity
for public comment, promulgate regulations
to implement an incidental taking plan nec-
essary to accomplish the objectives set forth
in [subsection (i).] subsections (d) and (i).

‘(B) Nothing in this paragraph shall be
construed to limit the authority of the Sec-
retary to modify the incidental taking plan
at the request of the appropriate Regional
Fishery Management Council or State or
tribal management authority.

“(2) In implementing an incidental taking
plan issued pursuant to this section, the Sec-
retary may promulgate regulations which in-
clude, but are not limited to, measures to—

“(A) establish fishery-specific incidental
lethal taking limits or restrict commercial
fisheries by time or area;

*(B) register commercial fishing vessels as
set forth in subsection (f);

‘(C) require the use of alternative gear
techniques and new technologies, encourage
the development of such gear or technology,
or convene expert skippers' panels;

‘(D) educate commercial fishermen and
other individuals, through workshops and
other means, on the importance of reducing
the incidental lethal taking of marine mam-
mals from critical stocks; and

**(E) monitor the level of the incidental le-
thal taking of marine mammals in the
course of commercial fishing operations, as
set forth in subsection (h).

*(f) REGISTRATION OF VESSELS.—(1) Subject
to the provisions of this subsection, the Sec-
retary may develop a system to register
commercial fishing vessels and to assess
fishery effort, where such system is nec-
essary, to understand the interaction be-
tween commercial fisheries and marine
mammal stocks in a region.

*(2) In developing a registration system to
understand such interactions, the Secretary
shall rely upon existing Federal, State, or
tribal data bases which provide the following
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information about an affected commercial
fishery:

“(A) The approximate number of vessels
participating in the fishery.

*(B) The identity of specific vessels to be
registered.

*(C) The owner [of] or operator, or both, of
such vessels.

“(D) The time period in which the fishery
oceurs,

‘(E) The approximate geographic location,
or its official reporting area where the fish-
ery occurs.

‘“(F) The description of fishing gear, in-
cluding the appropriate unit of fishery effort.

*(3) The incidental take teams shall advise
the Secretary as to whether existing Fed-
eral, State, or tribal data bases are capable
of being utilized to understand the inter-
action between commercial fisheries and
critical stocks in a region. If the Secretary
determines, after consultation with such a
team, that data bases for specific fisheries
which provide the information required
under paragraph (2) are not available to the
Secretary or the team, the Secretary may
require through regulation separate registra-
tion to obtain the information set forth in
paragraph (2).

“(4)(A) The Secretary may, as a condition
of accepting a Federal, State, or tribal reg-
istration as adequate for the purposes of this
section, require such registration to be sup-
plemented by the requirement that the ves-
sels so registered display a decal or other
evidence, issued by the registering author-
ity, that indicates the registration is cur-
rent.

‘'(B) To the extent the Secretary deter-
mines that separate registration is required
for a specific fishery pursuant to paragraph
(3), the Secretary is authorized to charge a
fee for the issuance of a decal or other evi-
dence indicating the registration is current.
The fee charged under this subparagraph
shall not exceed the administrative costs in-
curred in issuing the decal or other evidence.
Fees collected under this subparagraph shall
be available to the Under Secretary of Com-
merce for Oceans and Atmosphere for ex-
penses incurred in the [issuances] issuance of
such decal or other evidence.

‘'(5) The costs of maintaining a separate
registry system for a specific fishery pursu-
ant to paragraph (3) shall be covered through
Federal appropriations.

‘(6) The Secretary may include within a
registration system under this subsection
only those vessels that fish in a fishery that
has frequent or occasional incidental taking
of marine mammals.

‘'(g) REPORTING REQUIREMENT.—The owner
or operator of a commercial fishing vessel
subject to this Act shall report all incidental
lethal and serious injury takings of marine
mammals in the course of commercial fish-
ing operations to the Secretary at the end of
each fishing trip on a standard form to be de-
veloped by the Secretary under this section.
Such form shall be readable by computer or
other machine and shall require the vessel
owner or operator to provide the following:

(1) The vessel name, and Federal, [Statel
State, or tribal registration numbers of the
registered vessel.

“(2) The name and address of the vessel
owner or operator.

*(3) The name and description of the fish-
ery.
“(4) The species of marine mammal inci-
dentally killed or seriously injured, and the
date and time of such incidental taking.

*‘(5) The time and period in which the fish-
ery occurred.
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**(6) The approximate geographic location
of the incidental taking.

“(h) MONITORING.—(1) The Secretary may
establish a vessel observer program to mon-
itor incidental lethal and serious injury
takings of marine mammals during the
course of commercial fishing operations. The
purpose of the monitoring program shall be
to develop independent information on inter-
actions between commercial fisheries and
marine mammals and to verify reporting of
incidental lethal and serious injury takings
under subsection (g). Observers may perform
other tasks including, but not limited to—

‘'(A) recording other sources of mortality;

*(B) recording the number of marine mam-
mals sighted during the observation period;
and

*Y(C) other scientific investigations, includ-
ing collection of marine mammal tissues.

*(2) Commercial fishing vessels shall carry
ohservers on board, when requested by the
Secretary, to the extent that the vessel can
safely accommodate the observer. The owner
or operator of a vessel who refuses to carry
an observer shall be subject to a civil pen-
alty, pursuant to subsection (j).

*(3)(A) The Secretary may establish an in-
cidental take monitoring program to achieve
the objectives of this [paragraphl subsection,
which may include, but not be limited to, di-
rect observation of fishing activities from
vessels, airplanes, video observation, or
points on shore.

*(B) Individuals engaged in such monitor-
ing program shall collect scientific informa-
tion on [fisheries] marine mammal inter-
actions consistent with the requirements of
this [paragraphl subsection.

“(4) The cost of the monitoring program
shall be funded by Federal appropriations,
and the Secretary shall allocate available ob-
servers among fisheries consistent with the
following priority:

*(A) The highest priority shall be given to
fisheries that incidentally lethally take or
seriously injure animals from (i) stocks des-
ignated as depleted on the basis of their list-
ing as endangered or threatened species
under the Endangered Species Act of [1993,]
1973, or (ii) critical stocks.

‘(B) The second highest priority shall be.

given to fisheries other than those described
in subparagraph (A) in which the greatest in-
cidental lethal take and serious injury of
marine mammals occurs.

When the Secretary determines [thel that
sufficient observation of a specific fishery
has occurred, the Secretary may discontinue
such observation and direct available ob-
server resources to the next fishery in prior-
ity. Nothing in this subsection precludes the
Secretary from resuming observation of a
fishery when necessary to achieve additional
verification of the nature of interactions
with marine mammal stocks.

“(6) Notwithstanding paragraph (4), the
Secretary may initiate, where necessary, ad-
ditional monitoring programs to gather in-
formation on the interaction between com-
mercial fisheries and marine mammal stocks
not identified as critical stocks. Such infor-
mation may be used to verify—

*(A) the numbers of incidental lethal and
serious injury takings of marine mammals in
a commercial fishery, and the rate of such
takings;

“(B) impacts on marine mammals of
changes in fishing patterns or technologies;
and

*(C) the accuracy of reporting, by vessel
owners and operators, of the lethal and seri-
ous injury takings of commercial fishing
vessels.
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(i) ZERO MORTALITY RATE GoaL.—(1) Com-
mercial fisheries shall reduce their rates of
incidental lethal or serious injury taking, to
insignificant rates approaching zero within
10 years after the date of enactment of this
section,

*(2) Fisheries which maintain insignificant
serious injury and mortality rate levels ap-
proaching zero shall not be required to fur-
ther reduce their mortality rates.

*(3) Three years after such date of enact-
ment, the Secretary shall review the
[progress.) progress of commercial fisheries, by
fishery, toward reducing mortality and seri-
ous injury rates to insignificant rates ap-
proaching zero. The Secretary shall submit
to the Committee on Commerce, Science,
and Transportation of the Senate and the
Committee on Merchant Marine and Fish-
eries of the House of Representatives a re-
port setting forth the results of such review
within 1 year after commencement of the re-
view. The Secretary shall note any commer-
cial fishery for which no information exists
on its incidental serious injury or mortality
rate of marine mammals.

*(4) If the Secretary determines after re-
view under paragraph (3) that the rate of in-
cidental lethal and serious injury taking in a
commercial fishery is not consistent with
paragraph (1), then the Secretary shall make
recommendations to the Committee on Com-
merce, Science, and Transportation of the
Senate and the Committee on Merchant Ma-
rine and Fisheries of the House of Represent-
atives on further actions to achieve the goal
specified in paragraph (1).

“(j) PENALTIES.—(1) Except as provided in
paragraph (2), a person who violates this sec-
tion, or any regulations thereunder, may be
assessed a civil penalty of not more than
$5,000 for each violation, and shall not be
subject to penalty under any other provision
of this Act. The penalty shall reflect the se-
verity of the violation in relation to prevent-
ing the reduction of incidental lethal taking
of marine mammals, or the accomplishment
of other express objectives of this section.

“(2) Intentional killing of marine mam-
mals, or failure to report incidental lethal
takings of marine mammals as required by
this section, shall be subject to the penalties
in section 105.

**(3) Each owner or operator of a vessel en-
gaged in a fishery that has a remote likeli-
hood of or no known incidental taking of ma-
rine mammals, and the master and crew
members of such vessel, shall not be subject
to penalties under this section or any other
provision of this Act for the incidental tak-
ing of marine mammals if such owner or op-
erator reports to the Secretary in accord-
ance with subsection [(f)(4)] (g)(4).

‘(k) VOLUNTARY MEASURES.—Nothing in
this section shall be construed to limit the
Secretary’s authority to permit voluntary
measures to be utilized in reducing the ineci-
dental taking of marine mammals in com-
mercial fisheries.

‘(1) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) the term ‘calculated acceptable re-
moval level' meaas the realistic minimum
population of a stock, multiplied by the net
productivity rate of the stock, multiplied (if
applicable) by a recovery factor;

*(2) the term ‘critical stock' means a ma-
rine mammal stock that is listed as a Class
1 or 2 stock pursuant to subsection (c)(1)G);

*(3) the term ‘incidental take team' means
an incidental take team established under
subsection (d)4);

*(4) the term ‘incidental taking plan’
means an incidental taking plan developed
under subsection (d);
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*(5) the term ‘maximum net productivity
level’ means the population size of a stock
which results in the greatest net productiv-
ity;

*(6) the term ‘net productivity’ means the
estimated or theoretical annual increase in
population numbers resulting from additions
to the population due to reproduction, less
the losses due to mortality;

“(T) the term ‘net productivity rate’ means
the net annual per capita rate of increase of
a stock at [is] ifs maximum net productivity
level,;

*(8) the term ‘non-critical stock’ means a
marine mammal stock that is listed as a
Class 3, 4, or 5 stock pursuant to subsection
(e)ANG);

*(9) the term ‘realistic minimum popu-
lation’ means an estimate of the number of
animals in a stock that provides reasonable
assurance that the population size is equal
to or greater than the estimate; and

*(10) the term ‘recovery factor’ means the
number that is applied to the calculation of
a calculated acceptable removal level to pro-
vide reasonable assurance that a stock will
recover to its optimum sustainable popu-
lation.™.

SEC. 7. PENALTIES; PROHIBITIONS.

(a) CIvVIL PENALTIES.—Section 105(a)(1) of
the Marine Mammal Protection Act of 1972
(16 U.8.C. 1375(a)(1)) is amended by inserting
“. except as provided in section [118(j)."1
117(7),"" immediately after ‘‘thereunder’.

(b) CRIMINAL PENALTIES.—Section 105(b) of
the Marine Mammal Protection Act of 1972
(16 U.S.C. 1375(b)) is amended by inserting
“(except as provided in section [118(j)"]
117(7))" immediately after ‘‘thereunder”,

(c) PROHIBITIONS.—Section 102(a) of the Ma-
rine Mammal Protection Act of 1972 (16
U.S.C. 1372(a)) is amended by striking “‘and
14" 114 of this title or title 111" and inserting in
lieu thereof *‘114, and [118"'.] 117 of this title
and title IV"".

SEC. 8. ALASKA HARBOR SEALS AND GULF OF
MAINE HARBOR PORPOISES.

Notwithstanding any other provision of
this Act, including section [118] 117 of the
Marine Mammal Protection Act of 1972 (as
added by this Act), the Secretary of Com-
merce shall establish an incidental take
team for the harbor seal stock in Alaska and
for the harbor porpoise stock in the Gulf of
Maine, within 60 days after the date of enact-
ment of this Act. The incidental take teams
shall begin work immediately on a draft in-
cidental taking plan in accordance with such
section [118,] 117, and shall use the best sci-
entific information available. The draft inci-
dental taking plan shall be reviewed by the
Secretary, after consultation with scientific
experts as described in subsection (b) of such
section [118] 117 and after notice and oppor-
tunity for public comment, and shall be ap-
proved and implemented as quickly as prac-
ticable.

SEC. 9. AUTHORIZATION TO DETER MARINE MAM-

Section 101 of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1371) is amended by
adding at the end the following new sub-
section:

“{d)1) Except as provided in paragraph (2),
the provisions of this Act shall not apply to
the use by any person of measures to deter
marine mammals from—

‘(A) damaging the gear or catch of com-
mercial or recreational fishermen;

*(B) damaging private or public property;
or

*(C) endangering personal safety,
so long as such measures do not result in
marine mammal death or serious injury.
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**(2) If the Secretary determines, using the
best scientific information available, that
certain forms of deterrence have a signifi-
cant adverse effect on marine mammals, the
Secretary may prohibit such deterrent meth-
ods through regulation under this Act.

‘'(3) The authority to deter marine mam-
mals pursuant to paragraph (1) applies to all
marine mammals, including all stocks des-
ignated as depleted under this Act.”.

SEC. 10. TREATY RIGHTS.

Nothing in this Act, including any amend-
ments made by this Act, is intended to abro-
gate or diminish existing Indian treaty fish-
ing or hunting rights, and regulation of Na-
tive American fishing and hunting activities
shall be limited to measures consistent with
existing treaty rights.

SEC. 11. TRANSITION RULE.

Section 114(a)1) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1383a(a)1))
is amended by striking ‘‘ending April 1,
1994,"" and inserting in lieu thereof ‘‘until su-
perseded by regulations prescribed under sec-
tion [118,".0117,".

SEC. 12. TECHNICAL AMENDMENTS.

(a) DEFINITIONS.—Section 3 of the Marine
Mammal Protection Act of 1972 (16 U.S.C.
1362) is amended by redesignating the last
three paragraphs as paragraphs (16), (17), and
(18), respectively.

(b) MARINE MAMMAL HEALTH AND STRAND-
ING RESPONSE.—The Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1361 et seq.) is
amended—

(1) by redesignating title III, as added by
Public Law 102-587 (106 Stat. 5060), as title
IV; and

(2) by redesignating the sections of that
title (16 U.S.C. 1421 through 1421h) as sec-
tions 401 through 409, respectively.

SEC. 13. HUMAN ACTIVITIES WITHIN PROXIMITY
OF WHALES.

(a) LAWFUL [APPROACHES.—IT]
APPROACHERS.—In waters of the United States
surrounding the State of Hawaii, it is lawful for
a person subject to the jurisdiction of the United
States to approach, by any means other than an
aircraft, no closer than 100 yards to a humpback
whale or any other whale, regardless of whether
the approach is made in waters designated
under section 222.31 of title 50, Code of Federal
Regulations, as cow/calf waters.

(b) TERMINATION OF LEGAL EFFECT OF CER-
TAIN REGULATIONS.—Subsection (b) of section
222.31 of title 50, Code of Federal Regulations,
shall cease to be in force and effect.

SEC. 14. PINNIPED-FISHERY INTERACTION TASK
FORCE.

Title I of the Marine Mammal Protection Act
of 1972 (16 U.S.C. 1371 et seq.), as amended by
this Act, is further amended by adding at the
end the following new section:

“SEC. 118. PINNIPED-FISHERY INTERACTION
TASK FORCE.

‘(a) PINNIPED REMOVAL AUTHORITY.—Not-
withstanding any other provision of this title,
the Secretary may permit the lethal removal of
pinnipeds in accordance with this section.

*'(b) APPLICATION.—Any person may apply to
the Secretary to authorize the lethal removal of
pinnipeds identified as habitually exhibiting
dangerous or damaging behavior that cannot
otherwise be deterred. Any such application
shall include a means of identifying the individ-
ual pinniped or pinnipeds, and shall include a
detailed description of the problem interaction
and expected benefits of the removal.

*"(c) ACTIONS IN RESPONSE TO APPLICATION.—
(1) Within 15 days of receiving an application,
the Secretary shall determine whether the appli-
cation has produced sufficient evidence to war-
rant establishing a Pinniped-Fishery Inter-
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action Task Force to address the situation de-
scribed in the application. If the Secretary de-
termines that such sufficlent evidence has been
provided, the Secretary shall establish a
Pinniped-Fishery [nteraction Task Force and
publish a notice in the Federal Register request-
ing public comment on the application.

“(2) A Pinniped-Fishery Interaction Task
Force established under paragraph (1) shall
consist of designated employees of the Depart-
ment of Commerce, scientists who are knowl-
edgeable about the pinniped interaction that the
application addresses, representatives of af-
fected conservation and fishing community or-
ganizations, Indian Treaty tribes, the States,
and such other organizations as the Secretary
deems appropriate.

“(3) Within 60 days after establishment, and
after reviewing public comments in response to
the Federal Register notice, the Pinniped-Fish-
ery Interaction Task Force shall—

“(A) recommend to the Secretary whether to
approve or deny the proposed lethal removal of
the pinniped or pinnipeds, including along with
the recommendation a description of the specific
pinniped individual or individuals, the proposed
location, time, and method of removal, criteria
for evaluating the success of the action, and the
duration of the authority; and

"(B) suggest nonlethal alternatives, if avail-
able and practicable, including a recommended
course of action.

“(4) Within 30 days after receipt of rec-
ommendations from the Pinniped-Fishery Inter-
action Task Force, the Secretary shall either ap-
prove or deny the application. If such applica-
tion is approved, the Secretary shall imme-
diately take steps to implement the lethal re-
moval, which shall be performed by Federal or
State agencies, or qualified individuals under
contract to such agencies.

'(5) After implementation of an approved ap-
plication, the Pinniped-Fishery Interaction
Task Force shall evaluate the effectiveness of
the permitted lethal removal or alternative ac-
tions implemented. If implementation was inef-
fective in eliminating the problem interaction,
the Task Force shall recommend additional ac-
tions. If the implementation was effective, the
Task Force shall so advise the Secretary and the
Secretary shall disband the Task Force.

*‘(d) CONSIDERATIONS.—In considering wheth-
er an application should be approved or denied,
the Task Force and the Secretary shall con-
sider—

(1) population trends, feeding habits, the lo-
cation of the pinniped interaction, how and
when the interaction occurs, and how many in-
dividual pinnipeds are inveolved;

“(2) past efforts to nonlethally deter such
pinnipeds, and whether the applicant has dem-
onstrated that no feasible and prudent alter-
natives erist and that the applicant has taken
all reasonable nonlethal steps without success;

*(3) the ertent to which such pinnipeds are
causing undue harm, impact, or imbalance with
other species in the ecosystem, including fish
populations; and

“(4) the extent to which such pinnipeds are
erhibiting behavior that presents an ongoing
threat to public safety.

“(e) LIMITATION.—The Secretary shall not ap-
prove lethal removal for any pinniped from a
species or stock that is listed as threatened or
endangered under the Endangered Species Act
of 1973, designated as depleted under this Act,
or identified by the Secretary as a critical stock
under section 117 of this Act.”.

AMENDMENT NO. 1550
(Purpose: To make an amendment in the
nature of a substitute)
Mr. JOHNSTON. Madam President, I
send a substitute amendment to the
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desk on behalf of Senators KERRY and
STEVENS and ask for its immediate
consideration.

The ACTING PRESIDENT pro tem-
pore. The clerk will report the amend-
ment.

The legislative clerk read as follows:

The Senator from Louisiana [Mr. JOHN-
STON], for Mr. KERRY for himself and Mr.
STEVENS proposes an amendment numbered
1550.

Mr. JOHNSTON. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(The text of the amendment is print-
ed in today’'s RECORD under ‘‘Amend-
ments Submitted.’")

Mr. KERRY. Madam President, today
I am joined by my good friend and col-
league, Senator TED STEVENS in offer-
ing legislation to reauthorize the Ma-
rine Mammal Protection Act. I am
pleased to bring this legislation to the
Senate floor and I hope my colleagues
will join us in supporting the impor-
tant initiative to establish a new re-
gime to protect marine mammal
stocks during their interactions with
commercial fishing operations.

The bill before us today is a biparti-
san effort that is the product of many
months of hard work. This substitute
amendment to 8. 1636 is the result of
extensive discussions with and com-
ments from the National Marine Fish-
eries Service, the Marine Mammal
Commission, conservation and animal
protection groups and the fishing in-
dustry. All have worked tirelessly to
meet the April 1, 1994 statutory dead-
line and I believe we will achieve that
goal.

The bill before us has the backing of
the vast majority of those groups in-
volved in its development. The Depart-
ment of Commerce's lead agency, the
National Marine Fisheries Service
[NMFS8] supports this proposal. We
have worked closely with the Marine
Mammal Commission. Additionally,
the fishing industry and a large num-
ber of environmental organizations in-
cluding the Center for Marine Con-
servation, the World Wildlife Fund, the
Audubon Society, and the Marine
Mammal Center, among others, en-
dorse this effort as well.

Our legislation addresses a number of
issues surrounding the interaction be-
tween marine mammal stocks and
commercial fishing operations. The
legislation includes: First, a prohibi-
tion of intentional Kkilling of marine
mammals; second, mandatory vessel
registration; third, mandatory observer
coverage; fourth, general emergency
authority for the Secretary of Com-
merce; fifth, a requirement that stock
assessments be made of all stocks and
incidental take reduction plans be pre-
pared for those stocks in need; sixth,
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provisions for the permitting of endan-
gered marine mammals; and seventh,
imposition of liability for noncompli-
ance with incidental take reduction
plans.

Overall, we have made some signifi-
cant additions to strengthen the origi-
nal Marine Mammal Protection Act
[MMPA] and I am attaching a detailed
summary of the major provisions in
this legislation at the end of this state-
ment. For the first time, the MMPA
will now explicitly outlaw the inten-
tional killing of marine mammals by
commercial fishermen, which is al-
lowed in the current act. Also included
is language that mandates commercial
fishing interests to achieve, within 10
years, a zero mortality rate goal.

Additional provisions that do not ap-
pear in the original act give the Sec-
retary of Commerce emergency author-
ity to protect any marine mammal
stock he concludes may be in danger
and to create a scientific advisory
group.

I would like to address two issues
that I believe have produced a great
deal of misinformation about the de-
velopment of this legislation: The first
is the treatment of endangered species.
The second is the so-called burden of
proof issue.

Regarding endangered marine mam-
mals, some have claimed that this bill
would weaken the Existing Marine
Mannal Act by allowing the killing of
endangered species. In fact, both the
current Marine Mammal Protection
Act and the Endangered Species Act
contain provisions under which permits
may be issued to incidentally take an
endangered marine mammal. While our
bill also provides for such permits, the
criteria for issuing such a permit under
our substitute amendment are actually
tougher than those contained in the ex-
isting Endangered Species Act.

With regard to the second issue, we
believe that the term ‘“‘burden of proof™
has been misrepresented. Our revised
bill would maintain the same morato-
rium on interactions with marine
mammals that has been in place under
the interim exemption but it replaces
the fishery exception with a detailed,
scientifically based process for mon-
itoring and protecting marine mam-
mals that interact with fisheries, plac-
ing emphasis on those stocks that
come in most frequent contact with
fishermen.

In addition, this bill provides numer-
ous safeguards that are not currently
provided under the interim exemption.
These include: suspension or revoca-
tion of an individual fishermen's au-
thorization to take marine mammals if
that fisherman is found to have seri-
ously violated the incidental take pro-
visions; authority to the Secretary of
Commerce to promulgate regulations
to address urgent problems with any
stock; conservative procedures for esti-
mating calculated removal levels; man-
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datory compliance with the incidental
take reduction plans; and measures to
ensure that marine mammal popu-
lations will recover to or remain above
the optimum sustainable population
level.

To provide some context for the leg-
islation before us, let me summarize
the significant relevant events of the 22
years since the original Marine Mam-
mal Protection Act was passed in 1972.

The original MMPA has far exceeded
expectations in its protection of dol-
phins, whales, seals, and sea lions
among other marine mammal stocks.
Prior to 1972, when the original MMPA
was enacted, hundreds of thousands of
marine mammals were killed each
year, intentionally from hunting and
accidentally due to their interactions
with commercial fishermen.

Over the years, the act has been re-
viewed and reauthorized a number of
times, most recently in 1988. The 1988
amendments were the direct result of a
court ruling, called the Kokechik deci-
sion, which blocked the issuance of any
new permits to fishermen who interact
in any way with marine mammals. If
the Congress hadn't responded, this de-
cision would have shut down the com-
mercial fishing industry in the United
States.

Therefore, in 1988, Congress passed a
5-year moratorium, called the interim
exemption, which established a mora-
torium on interactions with marine
mammals, but provided an exception to
the moratorium for commercial fishing
operations unless the marine mammals
involved were from a depleted stock. In
addition, NMFS was required to collect
data on unknown marine mammal
stocks and develop a new management
regime that is legal and workable. To
assist NMFS in its information collec-
tion the fishermen were required to
keep loghbooks and carry observers on
board their vessels.

NMFS developed a regime and re-
leased it for comments in November,
1992. It was resoundingly rejected by
the environmental community and the
fishing industry and called cum-
bersome and unworkable. Both the en-
vironmentalists and the fishermen de-
cided to begin negotiations to develop
their own compromise alternative.
This effort began over 1 year ago with
participation from over 50 groups rep-
resenting conservationists, animal pro-
tection activities, and fishing inter-
ests, In addition, NMFS and the Marine
Mammal Commission sent representa-
tives. Meetings were held in Washing-
ton, DC, and Washington State over
the course of many months.

In June, 1993, on the final day of the
mediated session where all the groups
were gathered to sign what was termed
the ‘‘negotiated agreement,”” many of
the animal protection representatives
withdrew support while the conserva-
tion groups and the fishing industry
signed the agreement.
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At that point, I requested a hearing
by the Senate’s National Ocean Policy
Study. I chaired a hearing in July 1993,
to review several viewpoints—the
NMFS proposal, the negotiated agree-
ment signed by the fishing industry
and the conservation groups, and the
concerns of the animal rights contin-
gent of the environmental community
that had not signed on to the agree-
ment.

At that time, Senator STEVENS and I
asked all parties to go back and meet
again and try to reach consensus on
outstanding issues. The parties met for
3 days in August of last year for this
purpose. Unfortunately, no agreement
was reached.

Congress still faced—and faces—an
April 1, 1994, statutory deadline to
enact new legislation to replace the 5-
year interim exemption. In November,
the Senate Commerce Committee con-
sidered legislation, S. 1636, based upon
the concepts in the negotiated agree-
ment. However, at that time, I stated
publicly that this bill before the com-
mittee was a work in progress and that
many outstanding issues would be ad-
dressed over the coming months. We
called upon all parties to come in and
discuss their concerns and propose spe-
cific legislative language changes to
our committee proposal.

For the next several months, we col-
lected comments from and met with
representatives of all interested parties
and prepared a draft substitute that
has been circulating and changing for
the past several weeks. Either I or my
staff have met with everyone who has
called us. The agency and the Marine
Mammal Commission have now indi-
cated their approval. The fishing indus-
try and many of the conservation
groups are satisfied with our com-
promise product. In addition, I met last
week with a number of concerned ani-
mal rights groups and I believe that we
have addressed 90 percent of their con-
cerns in this final draft. While a com-
promise, by definition, cannot give all
interested parties everything they
want, I believe we have developed a
strong and fair bill that will protect
and conserve marine mammal stocks
and bring back those stocks that are
depleted, without shutting down our
commercial U.S. fisheries.

In conclusion, I would like to take a
moment to acknowledge all those who
assisted in forging this compromise
legislation before us. I thank my staff
and the staff of the Commerce Commit-
tee who have worked so long and hard
to get this bill to the floor. In particu-
lar, this bill would not be before us
without the efforts of our Lila Helms,
Penny Dalton, Earl Comstock, and
Trevor McCabe who spent literally
hundreds of hours over the past year
crafting this legislation. Finally, I
want to thank Kate English and Sarah
Woodhouse of my office who have been
deeply involved in moving this legisla-
tion forward.
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This bill is an excellent example of
bipartisan cooperation in policy-
making. If we continue our efforts I
know we can achieve our goals of en-
acting strong, environmentally sound
legislation to revise the Marine Mam-
mal Protection Act by the deadline of
April 1, 1994. I hope my colleagues will
support this important initiative which
we are introducing today.

I ask unanimous consent that a sec-
tion-by-section analysis be printed at
this point in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SECTION-BY-SECTION SUMMARY OF THE COM-

MITTEE AMENDMENT IN THE NATURE OF A

SUBSTITUTE TO S. 1636

SECTION 1. SHORT TITLE

This section lists the title of the bill,
which is the Marine Mammal Protection Act
Amendments of 1994.

SECTION 2. PURPOSES

This section sets forth six purposes for the
reauthorization of the MMPA: (1) authoriz-
ing of appropriations; (2) ensuring that the
incidental mortality and serious injury in
commercial fisheries does not reduce marine
mammal populations below sustainable lev-
els; (3) prohibiting the killing of marine
mammals in the course of commercial fish-
ing operations; (4) improving efforts for iden-
tifying and addressing the most significant
problems involving incidental mortality and
serious injury of marine mammals in com-
mercial fishing operations; (5) ensuring that
the procedures for authorizing the incidental
taking of marine mammals in commercial
fisheries is consistent with the long term ob-
jective of reducing incidental mortality and
serious injury from commercial fishing oper-
ations to insignificant rates approaching
zero; and (6) continuing cost-effective mon-
itoring programs.

SECTION 3. AUTHORIZATION OF APPROPRIATIONS

This section would extend the authoriza-
tion of appropriations through FY 1999 for
the Department of Commerce (DOC), the De-
partment of the Interior (DOI), and the Ma-
rine Mammal Commission (Commission) for
their responsibilities under the Marine Mam-
mal Protection Act of 1972 (MMPA). There is
additional funding to provide observer cov-
erage on commercial fishing vessels which
are required to carry observers under new
section 118 of MMPA.

SECTION 4. MORATORIUM AND EXCEPTIONS

Section 4(a) would amend section 101 of the
MMPA by inserting “harassment” as a dis-
tinct classification of action covered by the
moratorium imposed by the MMPA. Pre-
viously, harassment was included under the
definition of “taking.”

Section 4(b) would amend section 101(a)1)
of the MMPA to make minor changes in the
process for issuing permits for the import of
marine mammals for research and public dis-
play.

Section 4(c) would amend section 101(a)(2)
of the MMPA to reflect the addition of new
section 118, which provides the regime for
the incidental taking of marine mammals in
commercial fisheries.

Section 4d) amends section 101(a)(5) of the
MMPA to add a new paragraph (D) to provide
for the annual anthorization of activities,
other than commercial fisheries, by citizens
of the United States, that cause the inciden-
tal, but not intentional, harassment of ma-
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rine mammals. An authorization may only
be granted if the Secretary (which is defined
in the existing MMPA to mean either the
Secretary of Commerce or the Secretary of
the Interior, depending on the marine mam-
mal stock in question) finds that the harass-
ment will have no more than a negligible im-
pact on the marine mammal stock, and that
the activity will not cause an unmitigable
adverse impact on the availability of ani-
mals in such stock for taking for subsistence
purposes. The paragraph also provides that
the Secretary must impose appropriate con-
ditions on the issuance of an authorization
to ensure the least practicable impact on the
stock and that there is no unmitigable im-
pact on subsistence, and to require an appro-
priate monitoring and reporting program. In
cases where subsistence stocks are impacted,
the Secretary must require independent peer
review of the monitoring and research pro-
posals related to such authorization. The
sponsors intend that the Secretary will en-
courage extensive consultation between af-
fected parties on appropriate monitoring, re-
porting and mitigation measures in granting
authorizations under this paragraph.

Section 4(f) would further amend section
101(a)(5) by adding a new paragraph (E) in
order to allow the Secretary to permit for
periods of three years the incidental, but not
the intentional, taking in the course of com-
mercial fishing operations of marine mam-
mals stocks designated as depleted because
of their listing as endangered or threatened
under the Endangered Species Act. A permit
would only be granted if the Secretary deter-
mines: 1) the incidental mortality and seri-
ous injury from commercial fisheries will
have a negligible impact on the species or
stock; 2) a recovery plan has been developed
or is being developed for the stock under the
Endangered Species Act; and 3) where re-
quired for such stock under new section 118,
a monitoring program is established, vessels
are registered, and an incidental take reduc-
tion plan has been developed or is being de-
veloped for such marine mammal species or
stock. Upon a determination that these re-
quirements have been met, the Secretary
will issue a permit for a three-year period for
those vessels required to register under sec-
tion 118. Those vessels not required to reg-
ister under section 118 (Category (iii) vessels)
would be allowed to conduct operations
under a general authorization, but would be
subject to penalties if they fail to report any
incidental mortality or injury to marine
mammals as required under new section 118.
If the Secretary determines during a fishing
season that incidental mortality or serious
injury in a commercial fishery is having
more than a negligible impact on a threat-
ened or endangered species or stock, then the
Secretary must use the emergency authority
granted under section 118 to protect such
marine mammal stock or species, and may
modify any permit granted as necessary to
reduce the impact. The Secretary may sus-
pend or revoke a permit if the conditions and
limitations set forth in the permit are not
being complied with. It is intended that the
Secretary will work to ensure that the re-
quirements imposed on fishermen seeking a
permit under this subsection be fully inte-
grated into the incidental take reduction
plan process under new section 118, so that
the two procedures are as consistent and
streamlined as possible. In using a negligible
impact standard under this subsection, the
bill continues the higher standard of protec-
tion found in the existing MMPA, rather
than using the lesser “‘nn jeopardy’ standard
promulgated under the Endangered Species
Act at 50 CFR 402.02.
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Section 4(g) amends section 101(a) to add a
new subsection (6) at the end. New sub-
section (6) has been added to address a con-
sistent problem with the import ban in the
existing MMPA that arises when Alaska Na-
tives engage in cultural exchanges with
other Native peoples, and when travelers
who have bought authentic Native handi-
crafts made of marine mammal parts in
Alaska attempt to reenter the United States
after driving south from Alaska through
Canada. Under the existing MMPA, Alaska
Natives and other persons who are legiti-
mately in possession of authentic Native
handicrafts made of marine mammal parts
have those items confiscated when they at-
tempt to enter the United States with those
items. New subsection 101(a)(6) of the MMPA
would address this problem by allowing per-
sons who have bought authentic Native
handicrafts made from marine mammal
parts to take those items out of the United
States in their personal possession and then
reenter the United States with those same
items. It would also allow persons who are
given gifts or otherwise acquire Native
handicrafts made of marine mammal parts
as part of a cultural exchange to bring those
items back into the United States, and
would also allow the Native peoples of other
Arctic nations to enter the United States
wearing their traditional clothing made of
marine mammal parts, as well as bring in
raw marine mammal parts for the purpose of
sharing their native skills with Alaska Na-
tives and others in the United States. This
new provision would not allow the importa-
tion of Native handicrafts for commercial
purposes, though this restriction is not in-
tended to prohibit the sale of an item that
was created as part of a demonstration of
handicraft skills in the course of a cultural
exchange.

Section 4(h) would amend section 101(b) of
the MMPA to add a new paragraph which is
intended to ensure that the Secretary bears
the burden of proof in any hearing under sec-
tion 101(b), a proceeding under section
117(b%2), or any determination or f{inding
made by the Secretary under the Act which
affects Alaska Native subsistence users or
marine mammal stocks taken for subsist-
ence use. The standard of review set forth in
the new paragraph is that of substantial evi-
dence on the basis of the record as a whole.
Inclusion of this standard is not intended to
create an independent requirement that all
actions affecting Alaska Native subsistence
users or subsistence stocks be subject to a
hearing on the record, rather it is intended
that the standard of review for such a hear-
ing be used, with the burden of proof placed
upon the Secretary to demonstrate in each
case that such standard has been met. A
hearing is required whenever specifically
provided for in the MMPA, as is the case
under the existing provisions of section
101(b) and under new section 117(b)(2). The
last sentence of the new paragraph specifi-
cally limits the standing to use this provi-
sion to Alaska Native organizations rep-
resenting persons to which subsection 101(b)
applies. The term Alaska Native organiza-
tions is intended to include any legitimate
representative of Alaska Native subsistence
users, including local and state govern-
mental entities.

Section 4(i) would amend section 101{c) of
the MMPA by deleting the existing language
found there, which is no longer applicable,
and inserting in its place a new provision
which would allow a person to kill a marine
mammal in self defense or in defense of an-
other person without violating the MMPA.



March 21, 1994

Under the existing MMPA no such exemption
exists, with the result that persons who have
found themselves forced to kill a marine
mammal in self-defense have then been ex-
posed to penalties. This amendment would
make it legal to kill or wound a marine
mammal in self defense, so long as the per-
son reports the incident to the Secretary
within 48 hours. It is intended that notifica-
tion of an incident to either Secretary would
suffice.
SECTION 5. PERMITS

Section 5 would amend section 104 of the
MMPA with respect to the issuance of per-
mits for scientific research. The amendment
would allow the issuance of permits for le-
gitimate scientific research involving the le-
thal taking of a marine mammal if the Sec-
retary determines, after notice and public
comment, that non-lethal methods are not
feasible. In addition, the amendment would
allow the Secretary to grant a general au-
thorization for research that is not likely to
involve the taking or harassment of marine
mammals. In order to operate under the gen-
eral authorization, applicants must notify
the Secretary by letter and comply with the
requirements.

SECTION 6. CONSERVATION PLANS

Section 6 would amend section 115(b) of the
MMPA by adding a new paragraph to clarify
that conservation plans issued under that
section should incorporate incidental take
reduction plans implemented under new sec-
tion 118.

SECTION 7. STOCK ASSESSMENT

This section would amend title I of the
MMPA by adding a new section 117 to pro-
vide for stock assessments on all marine
mammal stocks. New section 117(a) would re-
quire the Secretary, after consultation with
the appropriate regional scientific review
group, to prepare a draft stock assessment
for each marine mammal stock by August 1,
1994. In the draft stock assessment the Sec-
retary is required to categorize each of the
stocks in one of two categories, either—(1)
being healthy and not in any significant dan-
ger of declining; or (2) as being of some con-
cern, because they are depleted, threatened,
endangered, or have a level of anthropogenic
mortality that exceeds their annual popu-
lation growth rate. The Secretary is ex-
pected to place each stock in either one cat-
egory or another. The stock assessments are
intended to provide an accurate estimate of
the status of marine mammal stocks based
on the best scientific information currently
available. This subsection also directs the
Secretary to calculate the number of ani-
mals that can be removed from a species or
stock while still providing reasonable assur-
ance that the species or stock will eventu-
ally recover to its optimum sustainable pop-
ulation. In making such a calculation, the
Secretary is required to use the best avail-
able scientific information, and it is ex-
pected that the determination, including the
provision of reasonable assurance, would be
made in accordance with accepted scientific
methodology.

One of the main objectives of new section
117(a) is to establish a process to identify
stocks falling into the second category, so
that the Secretary knows where to focus
scarce resources. This is the primary purpose
of paragraph (7), in which the Secretary is
asked to specify stocks in which anthropo-
genic mortality may be the reason for their
decline or failure to recover. In specifying
these stocks, it is expected that the Sec-
retary will have some substantive reason to
believe that anthropogenic mortality is the
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problem, because stocks identified under this
paragraph are the focus of incidental take
reduction plans under new section 118. The
Secretary should not use this category as a
catch-all for all stocks for which informa-
tion is uncertain or limited.

Under new section 117(b), a ninety-day pub-
lic notice and comment period is required,
and provision is made for a proceeding on the
record, when requested by an Alaska Native
to which subsection 101(b) of the MMPA ap-
plies, for an assessment involving a stock
taken for subsistence. The Secretary is re-
quired to publish a final stock assessment
not later than 90 days after the close of the
public comment period or final action on a
subsistence proceeding.

New subsection 117(c) provides for review
and revision of stock assessments, at least
annually for stocks specified by the Sec-
retary as needing attention or for which
there is new information, and at least once
every three years for all other stocks.

At least two independent regional sci-
entific review groups are established under
new subsection 117(d). These groups are in-
tended to advise the Secretary on all aspects
of the stock assessments, and should be a
scientifically balanced group composed of in-
dividuals who are both knowledgeable and
representative of diverse viewpoints and in-
terests.

New subsection 117(e) reaffirms that the
stock assessment provided under this new
section is not intended to affect or modify
the depletion determination and other pro-
tections provided to Alaska Native subsist-
ence users under section 101(b) of the MMPA.
It is intended that any determination by the
Secretary that a stock is depleted would be
based on the stock assessment made under
new section 117,

SECTION 8. TAKING OF MARINE MAMMALS INCI-

DENTAL TO COMMERCIAL FISHING OPERATIONS

Section 8 would amend title I of the MMPA
by adding a new section 118 to govern the in-
cidental taking of marine mammals in the
course of commercial fishing operations.
New section 118(a) establishes the scope of
coverage of new section 118, as well as reiter-
ates that it is the immediate goal of the
MMPA to reduce incidental mortality and
serious injury of marine mammals in com-
mercial fishing operations to insignificant
levels approaching a zero mortality rate. As
stated in paragraph (2), it is intended that
both new section 118 and new section
101(a)(5)(E) would govern the incidental tak-
ing in commercial fisheries of threatened or
endangered marine mammal species or
stocks.

New section 118(b) directs the Secretary to
establish incidental take reduction plans for
each marine mammal stock specified by the
Secretary under new section 117(aX7) which
interacts with a commercial fishery listed
under new section 117(D(1X}AX1) or (i1), which
are those fisheries that cause frequent or oc-
casional incidental mortality and serious in-
jury of marine mammals. In addition, the
Secretary may establish incidental take re-
duction plans for other marine mammal
stocks, including populations that are not
considered to be in danger, that interact
with a commercial fishery which causes fre-
quent mortality and serious injury if the
Secretary determines that such fishery has
an excessive rate, in comparison with other
fisheries in the affected area or region, of in-
cidental mortality and serious injury of ma-
rine mammals. If insufficient funding is
available to allow for the development and
implementation of incidental take reduction
plans for all stocks to which new subsection
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(b) applies, then the Secretary is directed to
give priority to the establishment of plans
for those stocks in which the level of inci-
dental mortality and serious injury exceeds
the calculated removal level for that stock,
those that have a small population size, and
those that are declining most rapidly. These
criteria are intended to ensure that scarce
resources are focused where they will provide
the greatest benefit to marine mammal
stocks in the greatest need.

New section 118(b) also establishes detailed
guidelines and time-frames for the develop-
ment and implementation of incidental take
reduction plans. Incidental take reduction
plans would be required to include manage-
ment measures or voluntary actions to re-
duce the incidental mortality and serious in-
jury of marine mammals in fisheries, as well
as a strategy for each fishery to reduce the
incidental mortality and serious injury of
marine mammals in each commercial fishery
to insignificant levels approaching a zero
mortality rate within ten years. For stocks
in which incidental mortality and serious in-
jury from a commercial fishery currently ex-
ceeds the calculated removal level, the inci-
dental take reduction plan will be required
to include measures the Secretary expects
will reduce the mortality and serious injury
to a level below the calculated removal level
within six months. Where total anthropo-
genic mortality and serious injury exceeds
the calculated removal level, a commercial
fishery will have to reduce its incidental
mortality and serious injury to the lowest
level that is feasible for that fishery within
six months.

In implementing incidental take reduction
plans, the Secretary would be authorized to
impose fishery management measures to the
extent necessary to implement an incidental
take reduction plan. This could where nec-
essary to protect or restore a marine mam-
mal stock, include, among other measures,
actions to: (1) establish fishery-specific lim-
its on incidental mortality and serious in-
jury, or restrict fisheries by time and area.
(2) require the use of alternative gear or
techniques; (3) educate commercial fisher-
men through workshops; and (4) monitor the
effectiveness of observer coverage.

Section 118(b) would also require the Sec-
retary within 60 days of completing the final
stock assessment, to establish and appoint
members to incidental take reduction teams
to develop incidental take reduction plans
for marine mammal stocks. The teams can
be requested to address a single stock that
extends over one or more regions, or mul-
tiple stocks within a single region, based
upon the Secretary's determination of which
approach will best facilitate the develop-
ment and implementation of incidental take
reduction plans. The Secretary will be re-
quired to appoint to the teams individuals
knowledgeable about measures to conserve
marine mammal stocks and methods to re-
duce the incidental mortality and serious in-
jury of marine mammals in commercial fish-
ing operations. The teams are required to in-
clude representatives of each affected re-
gional fishery management council and
State, and may also include representatives
of Federal agencies, interstate fishery com-
missions, academic and scientific organiza-
tions, environmental and fishery groups,
Alaska Native organizations, Indian Tribes,
and others as the Secretary considers appro-
priate. To the maximum extent practicable,
each team is required to provide an equitable
balance among interested parties. Incidental
take teams would not be subject to the Fed-
eral Advisory Committee Act, but will be re-
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quired to hold public meetings and provide
adeguate public notice of the time and loca-
tion of the meetings. Members will serve
without compensation, but will be reim-
bursed for their reasonable travel costs and
expenses.

Incidental take reduction plans would be
developed under new section 118(b) according
to two timetables. A shorter timetable would
apply for the development of incidental take
reduction plans by teams in cases where the
anthropogenic mortality and serious injury
to a marine mammal stock specified under
section 117(a)(7) is estimated to be greater
than the calculated removal level for the
stock. For stocks where incidental mortality
and serious injury does not exceed the cal-
culated removal level, a longer timetable
would be applied. In the first case, a draft
plan must be submitted by the team to the
Secretary within six months of the team's
establishment, while in the second it would
be within eleven months. The incidental
take reduction plans are required to be de-
veloped by consensus among the team mem-
bers. To the extent that consensus cannot be
reached, the team must advise the Secretary
of the views of both the majority and minor-
ity. Upon receipt of a team's proposal, the
Secretary must publish, within 60 days, a
draft incidental take reduction plan in the
Federal Register, specifying any changes the
Secretary has made to the team's rec-
ommendations, including the reasons for the
changes. A final incidental take reduction
plan must be published in the Federal Reg-
ister following a 90-day public comment pe-
riod. The Secretary will continue to meet
every six months with teams focusing on
stocks whose incidental mortality exceeds
the calculated removal level, and annually
with teams for stocks where the incidental
mortality is below the calculated removal
level, until the Secretary determines that
the objectives of the incidental take reduc-
tion plan are met.

New section 118(c) would allow the Sec-
retary to take emergency action to protect
marine mammal stocks that the Secretary
finds are suffering an immediate and signifi-
cant adverse impact from incident mortality
and serious injury due to commercial fish-
ing. In taking such action, it is intended
that the Secretary would, to the extent prac-
ticable, consult with the Marine Mammal
Commission, regional fishery management
councils and state fishery management au-
thorities, and the appropriate incidental
take reduction team before taking any emer-
gency action, and should, whenever possible,
take such action in a manner consistent
with existing fishery management plans.

New section 118(d) would require the Sec-
retary to continue the observer coverage es-
tablished under section 114 of the existing
Act. Vessel owners engaging in fisheries with
frequent and occasional incidental mortality
and serious injury of marine mammals must
carry observers if requested to do so by the
Secretary. The purpose of observer coverage
is to enhance the quality of and verify the
information received from reports submitted
by vessel owners or operators. The assign-
ment of observers must be fair and equitable,
and no one individual or vessel or one group
of individuals or vessels would be subject to
overly burdensome observer coverage. This
subsection also would mandate that the Sec-
retary give priority to the allocation of ob-
servers to those fisheries that have inciden-
tal mortality and serious injury of marine

mammal stocks designated as depleted on -

the basis of their listing as endangered or
threatened under the Endangered Species
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Act, and then to those fisheries that have in-
cidental mortality and serious injury of ma-
rine mammal stocks specified under section
117(a)XT) having the second highest priority.
The Secretary must have the consent of the
vessel owner of a vessel listed under section
((1A)(iii) to station an observer on the
vessel, except when using the emergency au-
thority available under subsection (¢).

New section 118(e) reaffirms the MMPA’s
commitment to reducing incidental mortal-
ity and serious injury in commercial fish-
eries to insignificant levels approaching a
zero mortality and serious injury rate within
10 years. The Secretary is required to review
the progress of commercial fisheries toward
that goal three years after the date of enact-
ment of this bill, and to submit to Congress
a report on that progress within four years of
such date. This subsection also provides that
fisheries which maintain an insignificant
level of incidental mortality and serious in-
jury shall not be required to reduce those
levels further. This provision is intended to
ensure that commercial fisheries which have
achieved this goal will not be shut down to
achieve further insignificant reductions in
marine mammal mortality and serious in-
jury.

New section 118(f) would require the Sec-
retary to continue, with modifications, the
registration system developed under the 1988
amendments to the MMPA. The revised sys-
tem would modify the existing classification
and listing of fisheries which frequently, oc-
casionally, or rarely take marine mammals.
Under the new section 118(f), the Secretary
would register vessels in fisheries which have
frequent or occasional incidental mortality
and serious injury of marine mammals. The
Secretary would continue to charge a fee to
cover the administrative costs of the pro-
gram.

Under new section 118(f) category (i) and
(ii) vessels would be authorized to engage in
the lawful incidental taking of marine mam-
mals provided that they have registered, the
decal that may be required is displayed, they
report any incidental mortality or injury of
marine mammals, and they take on board an
observer if requested by the Secretary. If the
owner of a vessel is holding a valid certifi-
cate of exemption issued under section 114,
then that vessel is deemed to have registered
for the purposes of this subsection for the pe-
riod during which the registration is valid. If
the owner of a vessel fails to obtain or main-
tain an authorization, then the owner is
deemed to have violated this title, and if the
owner of a vessel fails to ensure that the
decal or other physical evidence is displayed,
then the owner is subject to a fine of not
more than $100 for each offense. The owner of
a vessel must be in compliance with any reg-
ulations to implement an incidental take re-
duction plan otherwise the owner is subject
to the penalties of this title.

Further, new section 118() provides that
any vessel listed in category (iii) is author-
ized to take marine mammals without reg-
istering provided that the owner adhere to
the reporting requirements, and such vessels
would not be subject to penalties for the
indential taking of marine mammals as long
as the owner reports any incidental mortal-
ity or injury to the Secretary in the appro-
priate manner.

New subsection 118(g) is similar to the re-
porting requirements found under existing
section 114 of the MMPA. The owner or oper-
ator is required to report, on a standardized
postage-paid form, all incidental mortality
and injury of marine mammals. Specific lan-
guage is included in the new subsection to
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require that the form used be capable of
being readily entered into and usable by a
computer data processing system. This re-
quirement was included to prevent a repeat
of what occurred under the reporting re-
quirements of existing section 114, in which
fishermen were required to file extensive,
handwritten observations in log books which
were never utilized by the federal govern-
ment because money and personnel were not
available to translate and enter the data
into a computer system. It is intended that
the new reporting forms will be simple and
will result in usable data on marine mammal
mortality that is readily accessible to the
agency and the public.

New section 118(h) sets forth the penalties
applicable under this section. It is intended
that the Secretary shall use the discretion
provided to ensure that the penalty is appro-
priate to the violation.

New subsections (1) and (j) clarify that
nothing in this section prohibits the Sec-
retary from employing voluntary measures
to reduce marine mammal mortality, and,
since the term “Secretary’ is defined to
mean the Secretary of Commerce for pur-
poses of new section 118, that the Secretary
of Commerce shall consult with the Sec-
retary of the Interior on matters affecting
marine mammal stocks under the Interior
Secretary's jurisdiction.

SECTION 9. PENALTIES; PROHIBITIONS

This section makes technical and conform-
ing changes to the provisions of the MMPA
dealing with penalties and prohibitions.

SECTION 10. AUTHORIZATION TO DETER MARINE

MAMMALS NONLETHALLY

This section would allow for the nonlethal
deterrence of marine mammals which are
damaging gear or catch by the owner of the
fishing gear or catch or the employee or
agent of the owner, which are damaging pri-
vate property by the owner of private prop-
erty, which are endangering personal safety,
or which are damaging public property by a
government employee. The measures used
could not result in the death of or serious in-
jury to a marine mammal. The Secretary
must publish guidelines for use in safely de-
terring marine mammals in the Federal Reg-
ister, and in the case of marine mammals
designated as threatened or endangered
under the Endangered Species Act, the Sec-
retary must recommend specific measures
which could be used to nonlethally deter ma-
rine mammals. If actions to deter marine
mammals are not consistent with the guide-
lines, or specific measures in the case of ma-
rine mammals designated as threatened or
depleted, the individual would be in viola-
tion of this Act. The Secretary could also
prohibit any methods of deterrence through
regulation if the Secretary determines,
based on the best scientific information
available, that the method of deterrence
would have a significant adverse effect on
marine mammals. Finally, the authority to
deter marine mammals applies to all marine
mammals.

SECTION 11. TREATY RIGHTS; ALASKA NATIVE

SUBSISTENCE

This section provides that nothing in this
bill alters any treaty between the United
States and any Indian tribe, and that, other
than as specifically provided in the amend-
ment made in section 4(h), nothing in this
bill would alter or modify section 101(b) of
the MMPA.

SECTION 12. TRANSITION RULE

This section provides for the transition be-
tween existing section 114 and new section
118 of the MMPA.
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SECTION 13. TECHNICAL AND CONFORMING
AMENDMENTS

This section makes technical and conform-
ing changes to the MMPA and the Marine
Mammal Health and Stranding Response
Act.

SECTION 14. DEFINITIONS

This section adds the definitions of *‘cal-
culated removal level', “Council”, “*harass-
ment’’, *“incidental take reduction plan',
“incidental take reduction team’, *‘net pro-
ductivity rate”’, and ‘‘minimum population
estimate’ to the MMPA.

SECTION 15. HUMAN ACTIVITIES IN THE
PROXIMITY OF WHALES

This section would allow individuals to ap-
proach lawfully a humpback whale or any
other whale by any means other than air-
craft at a distance no closer than 100 yards.
The approach standard would apply only to
the waters off the coast of Hawaii, and would
include areas designated in regulation as
cow/calf waters.

SECTION 16. PINNIPED-FISHERY INTERACTION

TASK FORCE

This section would establish a new section
119 of the MMPA to govern the lethal and hu-
mane removal of identifiable nuisance
pinnipeds that habitually exhibit dangerous
or damaging behavior that cannot be de-
terred by any other means, and require a
study of pinniped-fishery interactions in the
Northwest.

The language of the bill remains as de-
scribed in the January 25, 1994 Committee
Report, except for the addition of a new sec-
tion 119(f). This new section directs the Sec-
retary of Commerce to conduct a study of
not less than three high predation areas in
anadromous fish migration corridors within
the Northwest Region of the National Ma-
rine Fisheries Service on the interaction be-
tween fish and pinnipeds. The Secretary is to
consult with other State and Federal agen-
cies with expertise in pinniped-fishery inter-
action.

The study will evaluate fish behavior in
the presence of predators generally; holding
times and passage rates of anadromous fish
in areas where they are vulnerable to preda-
tion; whether additional facilities exist, or
could be reasonably developed, that could
improve escapement of anadromous fish; and
other relevant issues.

Subject to availability of funds, within 18
months after the passage of the Act the Sec-
retary will report on the results of the study
to the Senate Commerce Committee and the
House Merchant Marine and Fisheries Com-
mittee.

The Secretary would not be able to use the
study for determining whether to establish a
Pinniped-Fishery Interaction Task Force, or
in determining whether to approve or deny
an application, until the study is complete.
Further, the Secretary would not be able to
delay or defer a decision to establish a Task
Force or to approve or deny an application
while the study is pending.

SECTION 17, MARINE MAMMAL COOPERATIVE

AGREEMENTS IN ALASKA

This section provides for cooperative
agreements between the Secretary and Alas-
ka Native organizations related to the con-
servation of marine mammals and co-man-
agement of subsistence use.

SECTION 18. BERING SEA MARINE ECOSYSTEM

PROTECTION

This section provides for a study of the
marine ecosystem of the Bering Sea in order
to determine the causes of population de-
clines in marine mammals, seabirds, and
other living marine resources of that region.
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SECTION 19. INTERJURISDICTIONAL FISHERIES
ACT OF 1986

This section amends the provision of the
Interjurisdictional Fisheries Act of 1986
which authorizes appropriations for a com-
mercial fisheries failure or serious disrup-
tion affecting future production due to a
fishery resource disaster. Authorized spend-
ing under this provision would be increased
to $65 million annually for each of fiscal
vears 1994 and 1995,

SECTION 20. COASTAL ECOSYSTEM HEALTH

This section provides for conveyance of
property on the Charleston Naval Base to
the Department of Commerce for use by the
National Oceanic and Atmospheric Adminis-
tration. The Naval Base in Charleston is
slated for closure in 1996 and the transfer is
necessary in order to renovate a facility for
other federal use.

Mr. STEVENS. Madam President, I
give my thanks to Senator KERRY and
his staff—in particular Lila Helms and
Penny Dalton of the majority staff of
the Commerce Committee—for their
assistance in this bipartisan effort.

The 1988 reauthorization of the Ma-
rine Mammal Protection Act included
an interim regime to govern commer-
cial fisheries interactions with marine
mammals. It followed a court of ap-
peals’ decision in Kokechik Fisher-
men'’s Association versus Federation of
Japan Salmon Fisheries.

The infterim regime set up a process
to gather data, and directed the Sec-
retary of Commerce to develop a new
program for commercial fisheries’
interactions with marine mammals.

The Secretary presented a proposed
regime to Congress in the fall of 1992.
But the fishing industry and the envi-
ronmental community had serious con-
cerns about the proposal.

In January 1993, representatives of
the fishing industry and environmental
organizations began working together
on an alternative proposal. They com-
pleted it last June.

One month later, at a July Com-
merce Committee hearing, Senator
KERRY and I reviewed the negotiated
proposal and the administration’s pro-
posal. We asked the groups, the admin-
istration, and our staffs to sit down
and blend the two proposals.

On November 9, 1993, Senator KERRY
and I introduced S. 1636, which con-
tained elements of both the adminis-
tration proposal and the negotiated
proposal. The bill was reported by the
Commerce Committee on November 10,
1993.

Over the past months, Senator KERRY
and I, and our staffs, have worked dili-
gently to revise and improve the bill.

We have worked together to combine
the many suggestions we have re-
ceived.

And, Madam President, we have kept
the process entirely bipartisan.

We have tried to find a balance be-
tween the fishing industry, the envi-
ronmental community, the administra-
tion, and the Alaska Native commu-
nity, whose interest in the commercial
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fisheries regime stems from a histori-
cal dependence on marine mammals for
subsistence.

The revised bill provides increased
protection for marine mammals—par-
ticularly for endangered and threat-
ened marine mammals.

I believe the revised bill is one that
the commercial fishing industry can
work within. It is one that will allow
our fisheries to continue without un-
necessary disruption or burden.

ALASKA PROVISIONS

Senator KERRY and I worked to-
gether on the section-by-section analy-
sis in the RECORD, which provides a
summary of the provisions in the sub-
stitute bill.

Some of the items in the bill impor-
tant to Alaska include:

The authorization of funding through
1999 for continued marine mammal re-
search, and for the new commercial
fishery regime.

A streamlined permitting process for
scientific research not likely to result
in the taking or harassment of marine
mammals. This would make research
on marine mammals in Alaska easier
to accomplish.

The bill codifies the arrangement
that has been worked out between Na-
tive subsistence harvesters, the oil in-
dustry and executive branch agencies
regarding the authorization of activi-
ties—such as o0il exploration—which
disturb, or incidentally harass, small
numbers of marine mammals.

The bill adds a new paragraph to sec-
tion 101(b) of the MMPA to ensure that
the Secretary bears the burden of proof
when making regulations restricting
subsistence taking—or any stock as-
sessment which impacts subsistence
stocks—or any determination or find-
ing under this act which would affect
subsistence users or stocks.

In my view, the Secretary should
have to demonstrate, by substantial
evidence on the record as a whole, that
the Government is correct before tak-
ing action or publishing information
that would restrict a legislatively-
granted exemption. This provision does
not in any way increase the Sec-
retary's authority to regulate subsist-
ence users.

This provision would make it be clear
that the Secretary would have the bur-
den of showing—based on substantial
evidence—that a determination of de-
pletion is justified.

Native subsistence users would also
be allowed to request a hearing on the
record if they disagree with the stock
assessment under the new section 117.
As with the hearing on regulations lim-
iting the taking of subsistence stocks,
the Secretary would have the burden of
demonstrating that the stock assess-
ment is supported by substantial evi-
dence on the record as a whole.

These changes would help Alaska Na-
tives to avoid being unnecessarily reg-
ulated under the existing law. The
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changes would also help Alaska Na-
tives to avoid spending millions of dol-
lars to refute faulty stock assessments
under the new section 117.

The bill would solve a problem relat-
ing to the MMPA's import ban which
has occurred when Alaska Natives en-
gage in cultural exchanges with other
indigenous peoples. The bill would also
help those who lawfully own marine
mammal products to bring the items
back into the United States after trav-
eling.

A new subsection 101(a)(6) of the
MMPA would allow marine mammal
products to be imported into the Unit-
ed States when the item was carried
out of the United States in conjunction
with travel, or when it was acquired
outside the United States as part of a
cultural exchange by Alaska Indians,
Aleuts, or Eskimos.

The provision also allows marine
mammal products to be imported by
Native inhabitants of Russia, Canada
and Greenland in conjunction with
their travel to the United States, or as
part of their cultural exchanges with
Alaska Indians, Aleuts and Eskimos.

This provision is particularly impor-
tant to Alaskans in Western Alaska
and in the Arctic as they continue to
rekindle their ties with family and
friends in Russia.

It is also important to visitors to
Alaska who purchase Native handi-
crafts, and who in the past have had
the handicrafts confiscated when they
drive through Canada and try to reen-
ter the United States.

The bill also includes a provision au-
thorizing the Secretary to enter into
cooperative agreements with Native or-
ganizations to conserve marine mam-
mals. I have worked with the Indige-
nous People's Council for Marine Mam-
mals to develop this provision. I be-
lieve it would allow the Alaska Native
community to conserve marine mam-
mals and protect their historic harvest
rights to marine mammals.

The bill also creates a scientific re-
search program to monitor the health
and stability of the Bering Sea eco-
system and to resolve uncertainties
about the decline in some Bering Sea
marine mammal stocks.

I refer to the section-by-section anal-
ysis which Senator KERRY and I have
submitted for the RECORD for a descrip-
tion of the other provisions of the bill,
including the new commercial fisheries
interaction program, but I wanted to
briefly mention some of the other pro-
visions which are important to Alaska.

Mr. HOLLINGS. Madam President, I
am pleased that we are considering the
Marine Mammal Protection Act
Amendments of 1994, The legislation
before the Senate is an amendment in
the nature of a substitute to S. 1636,
which was introduced by Senators
KERRY, STEVENS, and PACKW0OD on No-
vember 8, 1993, and was reported with-
out objection by the Commerce Com-
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mittee last session. S. 1636 reauthorizes
the Marine Mammal Protection Act
[MMPA] for 6 years, and amends the
Act to provide for a regime to govern
the interactions between marine mam-
mals and commercial fishermen. The
amendment under consideration today
reflects careful consideration and bal-
ancing of diverse viewpoints among the
Committee members and addresses the
legitimate concerns of the various in-
terest groups which participated in its
development.

In 1972, when the Congress enacted
the MMPA, there was considerable de-
bate over how far we should go in pro-
tecting marine mammals. Some envi-
ronmentalists preferred tough restric-
tions which could have crippled our do-
mestic fishing industry, while the fish-
ing industry favored no regulations at
all. The debate centered on striking
the proper balance between the desire
to protect marine mammals and the
need to preserve important commercial
fisheries. After long deliberation, Con-
gress finally reached what has proven
to be an effective compromise. The
number of marine mammals taken by
our fishermen has been reduced dra-
matically without seriously damaging
the economic viability of most sectors
of our domestic fishing fleet.

In the years since 1972, the central
issue has changed very little. In reau-
thorizing this Act, we must again
strike the proper balance. After long
negotiations, I believe that we have
reached such a compromise. Although I
understand that not everyone is com-
pletely satisfied with all aspects of this
bill, such is the nature of a com-
promise, and I am pleased to support
the Marine Mammal Protection Act
Amendments of 1994. I believe this leg-
islation fine-tunes the MMPA, increas-
ing the protection afforded to marine
mammals without hurting the com-
petitiveness of the American fishing
industry.

The legislation before us today con-
tains a new regime for protecting ma-
rine mammals in the course of com-
mercial fishing with the following pro-
visions: specific time tables and proce-
dures for conducting marine mammal
stock assessments and preparing inci-
dental take reduction plans for those
marine mammal population stocks in
most need of attention; a prohibition
against the intentional killing of ma-
rine mammals; a mandatory vessel reg-
istration system for those vessels that
have frequent and occasional inter-
action with marine mammals; a man-
datory observer program to verify the
data on takes of marine mammals; and
effective emergency authority for the
Secretary of Commerce—Secretary—to
control circumstances in which stocks
are declining. The substitute amend-
ment also contains a 6-year reauthor-
ization of appropriations to carry out
Federal activities under the MMPA.

More specifically, the interim system
established by the 1988 amendments

March 21, 1994

was designed to collect information re-
garding fishery-marine mammal inter-
actions in order to develop a perma-
nent regime to govern those inter-
actions. S. 1636 would require publica-
tion of a stock assessment for each ma-
rine mammal stock based on the data
that has been collected during the past
5 years.

The legislation also would establish a
regulatory process to govern the inter-
actions between marine mammals and
commercial fisheries. Once the Sec-
retary has completed the stock assess-
ment, the Secretary determines wheth-
er the condition of the marine mammal
population requires development of a
plan for reducing incidental takings by
fishermen so that the population may
recover. The legislation also reiterates
the longstanding goal of the Marine
Mammal Protection Act, ‘‘to reduce in-
cidental mortality and serious injury
from commercial fishing operations to
significant rates approaching zero,"” es-
tablishing a 10-year time line for that
goal.

The proposed regime in S. 1636 as
amended is based on an agreement
reached between representatives of the
fishing industry and several conserva-
tion organizations after extensive ne-
gotiations. Fishermen who interact
with marine mammals must register
and report their interactions. Fisheries
which frequently take marine mam-
mals also will be required to partici-
pate in an observer program.

S. 1636 will allow protection of all
marine mammals with greatest empha-
sis being placed on those populations
that are depleted and need the most as-
sistance to recover. I commend the rep-
resentatives of both the fishing indus-
try and those conservation organiza-
tions that continued to participate in
legislative discussions and made con-
structive recommendations on S. 1636.

In summary, the legislation before us
today will strengthen and extend the
protection afforded to marine mam-
mals under the MMPA without damag-
ing our important commercial fish-
eries. The legislation is consistent with
the original goals and intent of the
MMPA and will facilitate our attempts
to meet these goals. Passage of S, 1636
as amended reaffirms our commitment
to preserving and protecting this group
of animals, and I urge my colleagues’
support.

(By request of Mr. JOHNSTON, the fol-
lowing statement was ordered to be
printed in the RECORD:)

Mrs. MURRAY. Madam President, I
rise today in support of S. 1636, a bill to
reauthorize the Marine Mammal Pro-
tection Act. I do so with some reserva-
tion, however.

Mr. President, the Pacific Northwest
has been struggling for many years
over the appropriate management of
our natural resources, including water,
timber, and salmon. It is this latter
category I am concerned about today.
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Of all the things we value in the North-
west, salmon are perhaps the greatest
symbol of our cultural heritage.

Over the past decade, as bureaucrats
have bickered and politicians have de-
bated, the condition of this tremendous
resource has deteriorated badly. On
rivers throughout the region—rivers
with dams, rivers without dams—once
mighty salmon runs are withering
away. At the same time, another valu-
able resource, marine mammals native
to the region, have come back in great
strength. In fact, you cannot take a
boat ride anywhere in Puget Sound
without encountering a seal or sea lion
these days.

The combination of these two factors
has created a very difficult and unfor-
tunate circumstance: because they are
voracious eaters, marine mammals now
pose a direct threat, in many cases, to
the continued viability of certain salm-
on populations.

Madam President, this bill provides
limited authority to lethally remove
marine mammals that can be identified
as posing a threat to certain fish popu-
lations. This is a narrowly focused,
short-term management tool designed
to protect the continued wviability of
such populations. I support this provi-
sion, and believe it is needed in order
to address critical situations.

I must say however, that I am sad it
has come to this. The decline of our
salmon runs is not news. We have
known there are problems for a while
now. Unfortunately, the wheels of gov-
ernment are slow to turn, even today,
the region is without a comprehensive
plan to conserve salmon habitat. There
are efforts underway to address habitat
issues. The President’s forest plan calls
for important riparian protection; the
Northwest Power Planning Council has
proposed a regional salmon strategy;
and NMFS is working even now on a
recovery plan for Columbia and Snake
River salmon. These efforts will not
come soon enough to save the
steelhead that spawn—or used to
spawn—in the Cedar and Sammamish
Rivers. But I think ultimately, this
issue will only be resolved through
comprehensive habitat conservation
planning.

I am pleased to recognize the com-
mittee substitute contains language at
my suggestion that requires further
study of salmon-pinniped interaction
on a regionwide basis. This problem,
while graphically illustrated by the
Ballard Locks issue, is not limited to
that area. I hope that the Secretary
will examine this issue closely; specifi-
cally, we need to look at the root
causes of predation, the effect of preda-
tion on species viability, and possible
long-term solutions. In short, we must
not convince ourselves that treating
the symptom—rather than the cause—
will solve the underlying problem. We
need to know how much of a threat
predation is, and we need to know what
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effect habitat conditions have on inter-
actions.

I will conclude by commending the
committee, especially Chairman HOL-
LINGS and Chairman KERRY, for their
timely and judicious action in this
matter. We live in a time where des-
perate measures appear to be needed; I
sincerely hope we will see a day in the
Pacific Northwest where we won't need
to resort to killing seals and sea lions
in order to preserve salmon.

Mr. PACKWOOD. Madam President, I
rise today as a cosponsor of S. 1636, the
Marine Mammal Protection Act
Amendments of 1994.

This bill reflects a bipartisan effort
and many months of discussions and
drafting that included the Congress,
the environmental and conservation
groups, and the fishing industry.

All participants are to be praised for
their achievement in crafting this very
balanced bill that improves the pro-
gram to reduce the incidental taking of
marine mammals in the course of com-
mercial fishing operations.

If this bill is not passed by Congress
and signed by the President by April 1,
the commercial fishing industry will
simply come to a halt because the in-
dustry will have no exemption from its
unavoidable interactions with marine
mammals while fishing. The economic
impacts would be dire for my State and
for the Nation.

The bill also includes incidental take
reduction plans for stocks in need. It
takes into account the limited funding
available by addressing those stocks in
the greatest peril first.

Also, an excellent and realistic
change has been made to address prob-
lems fishermen have had with the
present cumbersome reporting system.
The act now directs the reporting proc-
ess to be done simply by a postage paid
card or by computer within 48 hours,
rather than requiring fishermen to
keep logbooks throughout the season.

This is a difficult time for the fishing
communities of my State of Oregon
and the Pacific Northwest, Madam
President, as once again, the chance of
any commercial or recreational salmon
fishing season this year looks bleak.

In many of these communities, peo-
ple stand by and watch as factors be-
yond their control from El Nino to the
growing seal and sea lion populations
that feed on our salmon, lead to dimin-
ished salmon runs.

This bill will neither make those who
think these pinniped populations are
growing out of control completely
happy nor those who seek to totally
protect all marine mammals. What it
is, through, is a fair balance that
should serve both groups well.

Also, the Exon amendments to the
act that I have cosponsored thought-
fully addresses the care and mainte-
nance of marine mammals used for
education and public display.

Again, this was done through many
months of work by the Congress, the

5489

public display community, and some of
the environmental and conservation
groups, and also has bipartisan sup-
port.

I was pleased to receive word that
our own Washington Park Zoo in Port-
land, one that Oregonians are justifi-
ably proud of, has given the public dis-
play amendment its total support.

How many of us here on the Senate
floor, as a fascinated kid, saw our first
marine mammal at a zoo or aguarium;
an experience that brought those mag-
nificent creatures of the sea right be-
fore our very eyes.

The legislation before us reflects our
respect and admiration for marine
mammals and addresses the stability of
our fishing communities and marine
mammals in the wild. I ask for your
support for its passage.

Mr. GORTON. Madam President,
today the Senate considers a bill which
is, in large part, the result of the col-
laborative efforts of various individ-
nals and groups which have a vested in-
terest in the reauthorization of this
important act. These groups put aside
their differences and worked hard to
put together the bill which is before us
today. The groups—the Center for Ma-
rine Conservation, Trout Unlimited,
Northwest Indian Fisheries Commis-
sion, commercial and recreational fish-
eries organizations, and more—put for-
ward a proposal to reauthorize the act
which would allow economic and envi-
ronmental interests to work together.

In addition,the groups recognized the
very serious budget constraints which
we are operating under, and have pro-
posed a system to allocate Federal re-
sources to those marine mammal
stocks which are in the most serious
need of recovery. I applaud the hard
work which went into this process and
only wish that more groups would be
willing to iron out their differences to
achieve a workable balance between
economic and environmental concerns.

PINNIPED-FISHERY INTERACTION TASK FORCE

Included within S. 1636, is an amend-
ment which I offered during the Com-
merce Committee markup of the legis-
lation. This provision, entitled the
‘‘Pinniped-Fishery Interaction Task
Force,”” was the result of negotiation
and collaboration on behalf of various
groups concerned with predation by
‘“‘nuisance’ animals.

The task force provision may appear
as obscure to some, but in fact it ad-
dresses a decade-long problem in Wash-
ington State which has the potential to
put two major environmental laws at
odds with one another.

Briefly, the situation is this: Each
year a wild run of steelhead salmon re-
turn to spawn at the Ballard Locks in
Seattle, WA. Not coincidentally, 10 or
so California sea lions have made the
Ballard Locks their feeding ground for
well over a decade. As a result of the
incredible appetite of these sea lions,
there has been a dramatic decline in a
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run of wild steelhead salmon. Con-
sequently, this fish run—a run which 10
years ago numbered nearly 2,000—today
numbers less than 40.

In addition, a similar mammal-fish-
ery interaction on the Columbia River
is widely believed to have caused a de-
cline in fish runs along the river. Al-
though this case is not nearly as well
documented as the Ballard Locks, it
too deserve careful attention by fishery
officials from the State and Federal
level.

At the Ballard Locks, numerous non-
lethal means of removal have been at-
tempted by the Washington State De-
partment of Wildlife, National Marine
Fisheries Service, with assistance from
the U.S. Fish and Wildlife. The non-le-
thal means of removal have ranged
from underwater fireworks, underwater
ultrasound, underwater lights, and
physically transporting the nuisance
sea lions back to California—only to
have them return to the Locks a few
short weeks later.

The task force provision would allow
any person to apply to the Secretary to
authorize the legal removal of identi-
fied nuisance animals. The application
must include a means of identifying
the individual mammal(s) as well as a
detailed description of the problem
interaction and the expected benefits
of the removal.

The Secretary must review the appli-
cation within 15 days upon receipt. If
the application contains sufficient evi-
dence, the Secretary would be author-
ized to establish a Task Force, and
publish notice in the Federal Register
requesting public comment on the ap-
plication.

In making its recommendation, the
task force will consider criteria such
as: population trends; feeding habits;
location of the interaction; time of oc-
currence of the interaction; number of
animals involved; past efforts to non-
lethally deter the animal(s); a dem-
onstration that all reasonable non-
lethal steps have been taken with no
success; the extent of harm, impact or
imbalance with other species in the
ecosystem; and the extent of behavior
that presents an ongoing threat to pub-
lic safety.

The task force shall consist of De-
partment of Commerce staff, scientist
familiar with the fishery, representa-
tives of interested conservation and
fishing groups, tribes, State wildlife of-
ficials, and others.

Within 60 days of establishment of
the task force, the task force would
make a recommendation to the Sec-
retary either approving or disapproving
the application for removal of the nui-
sance animal. The recommendation
would include: a description of the spe-
cific animal(s); proposed location, time
and method of removal; criteria for
evaluating the success of the removal;
and the duration of the authority for
removal. The task force may also sug-
gest nonlethal alternatives.
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After receiving the recommendation,
the Secretary would have 30 days to ei-
ther approve or deny the application.
Upon approval, the Secretary would
begin immediately to implement the
lethal removal. The removal must be
performed by a Federal or State agen-
cy, or a qualified individual under con-
tract to a Federal or State agency.

As you can tell there are numerous
opportunities for public comment and
safeguards in this provision to ensure a
careful and thoughtful deliberation of
the request to lethally remove a nui-
sance animal.

Over the past several weeks, as many
groups in the Pacific Northwest have
written to me in support of the task
force provision. I would like to read
from a few of these letters for you.

The National Fisheries Institute
calls the task force—
the best way to address each particular situ-
ation [of nuisance predation] in a profes-
sional and scientific manner. Everyone
would have an opportunity to participate [in
the process].

The Pacific States Marine Fisheries
Commission, which represents the
States of Washington, Oregon, and
California, wrote and said:

We support your amendment to S.
1636 * * * PSMFC views that provision as a
step toward achieving a balanced ecosystem
management approach within the MMPA.

Trout Unlimited, which was one of
the authors of the provision, states
that,

As Congress and the Nation struggle to
preserve our fish and wildlife resources, it
appears to us that appropriate changes in
the MMPA can help. In our view, your task
force provision provides the best tool for this
situation, and others like it which may arise
in the future.

And the Pacific Fisheries Legislative
Task Force, which is made up of mem-
bers from California, Alaska, Hawaii,
Idaho, Oregon, and Washington, wrote
in support of my provision, stating,

Your [provision] will help control the ex-
ploding populations of California Sea lions
and harbor seals, and will help us save our
west coast fishery resources. Your amend-
ment is a modest approach.

The Northwest Indian Fisheries Com-
mission, another author of the provi-
sion, states:

This very narrow provision is necessary to
protect other valuable main resources in the
ecosystem, such as Pacific Salmon and
Steelhead, from extraordinary predation by
marine mammals. * * * This is common
sense.

The Washington State Wildlife Com-
mission wrote in support of the task
force, stating:

The Commission believes that the proposed
Pinniped-Fishery Interaction Task Force,
with its well-balanced representation, will
use sound judgment when recommending to
the Secretary approval or denial of an appli-
cation for lethal removal of problem marine
mammals.

Rob Turner, director of the Washing-
ton State Department of Fish and
Wildlife, wrote to tell me that,
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I fully support this approach that will pro-
vide the Secretary of Commerce and the
State of Washington with the flexibility that
will help us to avoid future listings of
settlehead and salmon stocks on our rivers.

The Mountaineers, a conservation
group in Washington State which rep-
resents over 14,000 members, supports
my provision.

The Sportfishing Alliance, which is a
coalition of major Washington State
county sportsman councils, and rep-
resents over 20,000 members, supports
the task force provision.

The King County Outdoor Sports
Council “‘strongly supports’ the task
force provision.

And I have received letters from con-
cerned fishermen, like Thomas Wilken,
of Port Orchard, WA, who wrote that,

I regret lethal removal of the sea lions but
I feel it is necessary to protect the steelhead.
After all other previous attempts to save the
sea lions have failed, lethal removal is the
only viable and economic solution to the
problem.

And the Lake City Sportsmen’s club
wrote to tell me that,

The wild salmon and steelhead should not
be allowed to become extinct. Control and
management of sea lions and harbor seals is
needed now to remove these predators from
the locks, so the steelhead and wild salmon
can return to their spawning streams.

I have even more letters of support
which I could read from today, how-
ever, 1 believe I have established the
wide support for my provision from
groups throughout the Pacific North-
west.

At this time, however, I would like to
further clarify my position on the issue
of lethal removal. My task force provi-
sion does not, much to my regret, ef-
fectively address the sea lion predation
problem on the Columbia River. The
task force provision does not address
how to manage robust populations of
mammals, in large part because the
provision was the result of negotiation
and compromise. Unfortunately, I an-
ticipate that a few years from now, I
may be required to come before the
committee once again to attempt to
correct the situation on the Columbia
River.

The Columbia River is, perhaps, an
even more disturbing and potentially
more difficult problem than that of the
Ballard Locks. The Columbia River is
home to one endangered fish stock, two
threatened, and the potential listing of
several more. Combined with the fact
that, according to the recommenda-
tions of the recovery team assigned to
exploring options for recovery of these
stocks. California sea lions have ap-
peared as far up river as the Bonneville
Dam and Wilamette Falls. Since 1991,
the report states, partial counts of the
sea lions number 200. The harbor seal
also consistently feeds upon fish along
the Columbia River. If you read the
task force provision included within
the Senate bill, you quickly realize
that this provision will do nothing to
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correct the situation presented by the
herds of hungry seals and sea lions on
the Columbia River.

HOUSE OF REPRESENTATIVES

While I am pleased that the Senate
will go on record as supporting the
task force provision, I continue to be
concerned with recent actions in the
House of Representatives on this issue.

As I have outlined here today, the
task force provision addresses an issue
of concern to people in my State, and
to an extent the Pacific Northwest.
The situation which we face at the
Ballard Locks is unique to Washington
State, and in the opinion of this Sen-
ator, those individual, scientists, envi-
ronmentalists, recreational and com-
mercial fishing interests, and inter-
ested parties should be able to give
their recommendation to the Secretary
of Commerce on how to best solve it.

The House, in its bill to reauthorize
the MMPA, has elected to tie the hands
of Washington State by linking Sec-
retarial authority to allow for the le-
thal removal of nuisance animals to
the listing of the preyed-upon species
under the Endangered Species Act. Mr.
President, in doing this, the House of
Representatives places itself in the
ironic position of advocating for the
listing of a species before allowing an
act to save it. It is ironic, for this Sen-
ator, that under the guise of advocat-
ing for the preservation of a few ma-
rine mammals, proven to be a nui-
sance, that the House committee would
advocate for an ESA listing of a wild
run of steelhead salmon. This Senator
does not pretend to have the answers
to such difficult questions, but knows
that the House provision will not solve
the problem of nuisance mammals in
the Northwest, but rather will create
new ones.

I realize that my dissatisfaction with
the House provision on nuisance ani-
mals will carry little weight with the
members of that committee. I will
fight hard during the House-Senate
conference for the adoption of the Sen-
ate-approved provision because it re-
flects the input and views of Washing-
ton interests knowledgeable in this
specific fishery-pinniped interaction.

Mr. LOTT. Madam President, I rise
in support of the amendment offered by
Senators EXON and DANFORTH.

Public display and scientific research
institutions in Mississippi and
throughout the United States play an
essential role in marine mammal con-
servation. Over 100 million people an-
nually visit such institutions and learn
about the conservation of these mag-
nificent creatures. The Marine Mam-
mal Protection Act creates a special,
favorable category for these activities,
and it provides for simplified, non-
burdensome procedures for them.

It is essential that permits continue
to be granted for these beneficial pur-
poses, and that they be granted on a
timely and nonburdensome basis. This
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amendment accomplishes two impor-
tant goals. First, it reaffirms the role
of public display in increasing public
awareness and understanding about
marine mammals. Second, it simplified
and clarifies the public display permit-
ting process.

Madam President, I am pleased to co-
sponsor this amendment. It represents
a carefully crafted compromise that
his bipartisan support. It is identical to
language added to companion legisla-
tion in the House of Representatives by
the Merchant Marine and Fisheries
Committee.

Mr. CHAFEE. Madam President, I
would like to direct a question on S.
1636 to my distinguished colleague,
Senator STEVENS. Section 4(f) of S. 1636
provides for the granting of permits
under the Marine Mammal Protection
Act for the incidental take of marine
mammals that are designated as de-
pleted because they are listed as endan-
gered or threatened under the Endan-
gered Species Act. My understanding is
that this provision does not affect any
requirements of the Endangered Spe-
cies Act, including the requirements of
section 7 of the Endangered Species
Act. Is this correct?

Mr. STEVENS. The requirements of
the Endangered Species Act, including
section 7 requirements, are not affected
by this bill.

Mr. BAUCUS. Madam President, I
share the concerns of Senator CHAFEE
regarding the Endangered Species Act,
which is within the jurisdiction of the
Environment and Public Works Com-
mittee. I ask the distinguished chair-
man of the Commerce Committee
whether he agrees that nothing in S.
1636 alters or amends the Endangered
Species Act.

Mr. HOLLINGS. Yes, I agree.

Mr. BAUCUS. I thank the Senator,

The ACTING PRESIDENT pro tem-
pore. Are there further amendments to
be proposed?

AMENDMENT NO. 1551
(Purpose: To provide procedures relating to
permits for the public display of marine
mammals)

Mr. JOHNSTON. Madam President, I
send a further amendment to the desk.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Louisiana [Mr. JOHN-
sTOoN] for Mr. ExXoN, for himself, Mr. DAN-
FORTH, Mr. GRAHAM, Mr. INOUYE, Mr. MACK,
Mrs. HUTCHISON, Mr. PACKwWooD, Mr. PRES-
SLER, Mr. COCHRAN, Mr. LoTTt, Mr. GORTON,
Mr. KERREY, Mr. DASCHLE, Mr. DECONCINI,
Mr. SiMoN, Ms. MIKULSKI, Ms. MOSELEY-
BRAUN, and Mr. D'AMATO, proposes an
amendment numbered 1551.

Mr. JOHNSTON. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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The amendment is as follows:

Strike all on page 13, line 15, through page
15, line 19, and insert the following:

SEC. 5. PERMITS.

(a) PROHIBITIONS.—Section 102(a) of the
Marine Mammal Protection Act of 1972 (16
U.S.C. 1372(a)) is amended—

(1) in paragraph (2)(B), by striking “‘for any
purpose in any way connected with the tak-
ing or importation of' and inserting in lieu
thereof “‘to take or import’'; and

(2) by amending paragraph (4) to read as
follows:

*(4) for any person to transport, purchase,
sell, export, or offer to purchase, sell, or ex-
port any marine mammal or marine mam-
mal product—

“(A) that is taken in violation of this Act;
or

“(B) for any purpose other than public dis-
play, scientific research, or enhancing the
survival of a species or stock as provided for
under section 104(c); and”,

(b) PERMITS.—Section 104(a) of the Marine
Mammal Protection Act of 1972 (16 U.S.C.
1374(a)) is amended—

(A) by inserting *‘, harassment,” imme-
diately after ““taking’; and

(B) by inserting “‘except for the incidental
taking of marine mammals during the course
of commercial fishing operations” imme-
diately before the period at the end.

(2) Section 104(c)(1) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1374(cX1) is
amended by striking ‘‘and after” in the first
sentence.

(3) Paragraph (2) of section 104(c) of the
Marine Mammal Protection Act of 1972 (16
U.8.C. 13T4(c)) is amended to read as follows:

*“(2)MA) A permit may be issued to take or
import a marine mammal for the purpose of
public display only to a person which the
Secretary determines—

*{i) offers a program for education or con-
servation purposes that is based on profes-
sionally recognized standards of the public
display community;

*(ii) is registered or holds a license issued
under the Animal Welfare Act (7 U.S.C. 2131
et seq.); and

*(iii) maintains facilities for the public
display of marine mammals that are open to
the public on a regularly scheduled basis and
that access to such facilities is not limited
or restricted other than by charging of an
admission fee.

*(B) A permit under this paragraph shall
grant to the person to which it is issued the
right, without obtaining any additional per-
mit or authorization under this Act, to—

‘1) take, import, purchase, offer to pur-
chase, possess, or transport the marine mam-
mal that is the subject of the permit; and

*(ii) sell, export, or otherwise transfer pos-
session of the marine mammal, or offer to
sell, export, or otherwise transfer possession
of the marine mammal—

*(I) for the purpose of public display, to a
person that meets the requirements of
clauses (i), (ii), and (iii) of subparagraph (A);

*“(II) for the purpose of scientific research,
to a person that meets the requirements of
paragraph (3); or

**(II1) for the purpose of enhancing the sur-
vival or recovery of a species or stock, to a
person that meets the requirements of para-
graph (4).

*(C) A person to which a marine mammal
is sold or exported or to which possession of
a marine mammal is otherwise transferred
under the authority of subparagraph (B)
shall have the rights and responsibilities de-
scribed in subparagraph (B) with respect to
the marine mammal without obtaining any
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additional permit or authorization under
this Act. Such responsibilities shall—

“(i) for the purpose of public display, be
limited to the responsibility to meet the re-
guirements of clauses (i), (i1), and (iii) of sub-
paragraph (A);

““(ii) for the purpose of scientific research,
be limited to the responsibility to meet the
requirements of paragraph (3); and

“*(iii) for the purpose of enhancing the sur-
vival or recovery of a species or stock, be
limited to the responsibility to meet the re-
quirements of paragraph (4).

*(D) If the Secretary—

**(1) finds, in concurrence with the Sec-
retary of Agriculture, that a person that
holds a permit under this paragraph for a
marine mammal, or a person exercising
rights under subparagraph (c), no longer
meets the requirements of subparagraph
(A)(ii) and is not reasonably likely to meet
those requirements in the near future, or

““(i11) finds that a person that holds a per-
mit under this paragraph for a marine mam-
mal, or a person exercising rights under sub-
paragraph (C), no longer meets the require-
ments of subparagraph (A)() or (iii) and is
not reasonably likely to meet those require-
ments in the near future,
the Secretary may revoke the permit in ac-
cordance with section 104(e), seize the ma-
rine mammals, or cooperate with other per-
sons authorized to hold marine mammals
under this Act for disposition of the marine
mammal. The Secretary may recover from
the person expenses incurred by the Sec-
retary for that seizure.

*(E) No marine mammal held pursuant to
a permit issued under subparagraph (A) may
be sold, purchased, exported, or transported
unless the Secretary is notified of such ac-
tion no later than 15 days before such action,
and such action is for purposes of public dis-
play, scientific research, or enhancing the
survival or recovery of a species or stock.
The Secretary may only require the notifica-
tion to include the information required for
the inventory established under paragraph
(10).".

(4) Paragraph (3) of section 104(c) of the
Marine Mammal Protection Act of 1972 (16
U.8.C. 1374(c)) is amended to read as follows:

“(3)(A) A permit may be issued, for sci-
entific research purposes that are likely to
result in the taking or harassment of a ma-
rine mammal, to an applicant who submits
information with the permit application in-
dicating that the taking or harassment is re-
quired to further a bona fide scientific pur-
pose. The Secretary is authorized to issue
permits under this paragraph prior to the
end of the mandatory public review and com-
ment period if delaying the issuance of such
permit could result in harm to a species,
stock, or individual marine mammal, or re-
sult in loss of unique research opportunities.

*(B) No permit issued for purposes of sci-
entific research under subparagraph (A) shall
authorize the lethal taking of a marine
mammal unless the applicant submits docu-
mentation to the Secretary that a nonlethal
method of conducting the research is not fea-
sible. The Secretary shall not issue a permit
for research which involves the lethal taking
of a marine mammal from a species or stock
designated as depleted, unless the Secretary
determines that the results of such research
will directly benefit that species or stock, or
that such research fulfills a critically impor-
tant research need.

‘*(C) Not later than 60 days after the date
of enactment of the Marine Mammal Protec-
tion Act Amendments of 1994, the Secretary
shall grant a general authorization and shall
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issue implementing regulations allowing
bona fide scientific research that is not like-
1y to result in the taking or harassment of a
marine mammal. Such authorization shall
apply to persons who submit, at least 60 days
prior to commencement of the research, a
letter of intent to the Secretary specifying—

“(i) the species or stock of marine mam-
mal on which the research will be conducted;

‘(ii) the geographic location of the re-
search;

“(iii) the period of time over which the re-
search will be conducted,

“(iv) the purpose of the research, including
a description of how the definition of bona
fide research as established by the Secretary
under this Act would apply; and

“(v) the methods used to conduct the re-
search.

Not later than 30 days after receipt of a let-
ter of intent to conduct scientific research
under the general authorization, the Sec-
retary may notify the applicant that the
proposed research is likely to result in the
taking or harassment of a marine mammal,
and that the provisions of subparagraph (A)
apply. If no such notification is received, the
proposed research shall be covered under the
general authorization.™.

(5) Section 104(c) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1374(c)) is
amended by adding at the end the following
new paragraphs:

“(7) Upon request by a person for a permit
under paragraph (2), (3), or (4) for a marine
mammal which is in the possession of any
person authorized to possess it under this
Act and which is determined under guidance
under section 402(a) not to be releasable to
the wild, the Secretary shall issue the per-
mit to the person requesting the permit if
that person—

*(A) meets the requirements of clauses (i),
(ii), and (iii) of paragraph (2)(A), in the case
of a request for a permit under paragraph (2);

“(B) meets the requirements of paragraph
(3), in the case of a request for a permit
under that paragraph; or

*(C) meets the requirements of paragraph
(4), in the case of a request for a permit
under that paragraph.

“(B)(A) No additional permit or authoriza-
tion shall be required to possess, sell, pur-
chase, transport, export, or offer to sell or
purchase the progeny of marine mammals
taken or imported under this subsection, if
such possession, sale, purchase, transport,
export, or offer to sell or purchase is—

“(i) for the purpose of public display, and
by or to, respectively, a person which meets
the requirements of clauses (i), (ii), and (iii)
of paragraph (2)(A);

“(ii) for the purpose of scientific research,
and by or to, respectively, a person which
meets the requirements of paragraph (3); or

‘“(iii) for the purpose of enhancing the sur-
vival or recovery of a species or stock, and
by or to, respectively, a person which meets
the requirements of paragraph (4).

“(BXi) A person which has possession of a
marine mammal pursuant to a permit under
paragraph (2), or a persons exercising rights
under paragraph (2)(C), that gives birth to
progeny shall—

‘1) notify the Secretary of the birth of
such progeny within 30 days after the date of
birth; and

“(II) notify the Secretary of the sale, pur-
chase, or transport of such progeny no later
than 15 days before such action.

“(ii) The Secretary may only require noti-
fication under clause (i) to include the infor-
mation required for the inventory estab-
lished under paragraph (10).
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‘(C) Any progeny of a marine mammal
born in captivity before the date of enact-
ment of the Marine Mammal protection Act
Amendments of 1994 and held in captivity for
the purpose of public display shall be treated
as though born after that date of enactment.

‘Y9) No marine mammal may be exported
for the purpose of public display, scientific
research, or enhancing the survival or recov-
ery of a species or stock unless the receiving
facility meets standards that are comparable
to the requirements that a person must meet
to receive a permit under this subsection for
that purpose.

“(10) The Secretary shall establish and
maintain an inventory of all marine mam-
mals possessed pursuant to permits issued
under paragraph (2) and all progeny of such
marine mammals. The inventory shall con-
tain, for each marine mammal, only the fol-
lowing information, which shall be provided
by a person holding a marine mammal under
this Act:

“(A) The name of the marine mammal or
other identification.

*(B) The sex of the marine mammal.

*(C) The estimated or actual birth date of
the marine mammal.

‘(D) The date of acquisition or disposition
of the marine mammal by the permit holder.

‘“(E) The source from whom the marine
mammal was acquired, including the loca-
tion of the take from the wild, if applicable.

‘(F) If the marine mammal is transferred,
the name of the recipient.

*(G) A notion if the animal was acquired
as the result of a stranding.

*(H) The date of death of the marine mam-
mal and the cause of death when deter-
mined."”.

(c) EXISTING PERMITS.—Any permit issued
under section 104(c)(2) of the Marine Mam-
mal Protection Act of 1972 (16 U.S.C.
1374(c)(2)) before the date of the enactment
of this Act is hereby modified to be consist-
ent with that section, as amended by this
Act.

Mr. EXON. Madam President, I am
pleased to file an amendment to the
Marine Mammal Protection Act to im-
prove the administration of the act as
it relates to zoos, aquariums, and sci-
entific research institutions. This
amendment has broad bipartisan sup-
port from all regions of the country. It
embraces a compromise worked out in
the House of Representatives between
those who display marine mammals,
and the Clinton administration.

In 1992 alone, over 108 million people
visited American zoos and agquariums.
In fact, I can think of no better form of
family entertainment and education.
Research has also shown that wildlife
public display programs are not only
educational, they enhance public com-
mitment to conservation.

In Nebraska, we are blessed with a
number of premier zoos. The Henry
Doorly Zoo in Omaha, the Riverside
Zoo in Scottsbluff, and the Folsom's
Children’s Zoo in Lincoln, NE are na-
tionally and internationally known.
And the Henry Doorly Zoo will soon be
the home of a world class aquarinm.

America’s public display institutions
are playing an absolutely critical role
in the conservation of marine mam-
mals and endangered species. They
have taken their responsibilities to the
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public, their animals and future gen-
erations very seriously. Self regulation
among America’s zoos, aguariums, and
marine parks significantly exceeds
minimum Federal and State standards.

In recent months, the U.S. Depart-
ment of Agriculture and the U.S. De-
partment of Commerce have been en-
gaged in a jurisdictional tussle, which,
if unresolved threatens to significantly
complicate zoo and aquarium oper-
ations. Unless the Congress acts, there
will be confusion, duplication, and
added expense for virtually all Amer-
ican zoos and aquariums.

This amendment, worked out be-
tween the public display community,
the House Environment and Natural
Resources Subcommittee and the Clin-
ton administration takes a common
sense approach and attempts to untan-
gle a complicated knot of regulation
and oversight.

The amendment will clarify the lines
of responsibility, between the U.S. De-
partment of Commerce and the U.S.
Department of Agriculture, streamline
the paperwork required when animals
are transferred between exhibitors, im-
prove the animal inventory system,
maintain high standards for animal
care and facilities and give Federal au-
thorities the ability to act quickly to
protect marine mammals when facili-
ties and care fall below acceptable lev-
els.

I encourage my colleagues to join in
support for this common sense com-
promise. Thank you Madam President.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to
the amendment.

The amendment (No. 1551) was agreed
to.
Mr. JOHNSTON. Madam President, I
move to reconsider the vote.

Mr. WALLOP. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The ACTING PRESIDENT pro tem-
pore. If there are no further amend-
ments to be proposed, the substitute
amendment, as amended, is agreed to.

So the amendment (No. 1550), as
amended, was agreed to.

The ACTING PRESIDENT pro tem-
pore. The bill is deemed read three
times and passed.

So the bill (S. 1636) was deemed read
three times and passed, as follows:

S. 1636

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Marine
Mammal Protection Act Amendments of
1994°".

SEC. 2. PURPOSES.

The purposes of this Act are to—

(1) authorize appropriations to carry out
the Marine Mammal Protection Act of 1972
for the fiscal years 1994 through 1999;

(2) ensure that the incidental mortality
and serious injury of marine mammals in
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commercial fisheries does not cause any spe-
cies or stock of marine mammals to be re-
duced to or maintained at, for significant pe-
riods of time, a level that is below the lower
limit of its optimum sustainable population
range;

(3) prohibit intentional killing of marine
mammals during commercial fishing;

(4) improve efforts to identify and address
the most significant problems involving inci-
dental mortality and serious injury of ma-
rine mammals in commercial fishing oper-
ations, considering the population size and
status of the affected marine mammal
stocks and the numbers of marine mammals
that are incidentally killed or injured in
commercial fisheries;

(5) ensure that the procedure for authoriz-
ing the incidental taking of marine mam-
mals in commercial fisheries is consistent
with the long-term objective of identifying
and taking such steps as may be practicable
to reduce incidental mortality and serious
injury from commercial fishing operations
to insignificant rates approaching zero; and

(6) continue cost-effective programs for re-
liably monitoring (A) the levels of incidental
mortality and serious injury of marine mam-
mals in commercial fisheries and (B) the size
and current population trends of the affected
marine mammal stocks.

SEC. 3. AUTHORIZATION OF APPROPRIATIONS.

(a) DEPARTMENT OF COMMERCE.—Section
T(a) of the Act entitled ‘‘An Act to improve
the operation of the Marine Mammal Protec-
tion Act of 1972, and for other purposes’', ap-
proved October 9, 1981 (16 U.S.C. 1384(a)), is
amended to read as follows:

‘(a) DEPARTMENT OF COMMERCE.—(1) There
are authorized to be appropriated to the De-
partment of Commerce, for purposes of car-
rying out such functions and responsibilities
as it may have been given under title I of the
Marine Mammal Protection Act of 1972
(other than sections 117 and 118 of that Act),
$12,138,000 for fiscal year 1994, $12,623,000 for
fiscal year 1995, $13,128,000 for fiscal year
1996, $13,653,000 for fiscal year 1997, $14,200,000
for fiscal year 1998, and $14,768,000 for fiscal
year 1999,

*(2) There are authorized to be appro-
priated to the Department of Commerce, for
purposes of carrying out sections 117 and 118
of the Marine Mammal Protection Act of
1972, $15,000,000 for each of the fiscal years
1994 through 1999.".

(b) DEPARTMENT OF THE INTERIOR.—Section
T7(b) of the Act entitled ‘‘An Act to improve
the operation of the Marine Mammal Protec-
tion Act of 1972, and for other purposes'', ap-
proved October 9, 1981 (16 U.S.C. 1384(b)), is
amended to read as follows:

*(b) DEPARTMENT OF THE INTERIOR.—There
are authorized to be appropriated to the De-
partment of the Interior, for purposes of car-
rying out such functions and responsibilities
as it may have been given under title I of the
Marine Mammal Protection Act of 1972,
$8,000,000 for fiscal year 1994, $8,600,000 for fis-
cal year 1995, $9.000,000 for fiscal year 1996,
$9,400,000 for fiscal year 1997, $9,900,000 for fis-
cal year 1998, and $10,296,000 for fiscal year
1999.".

(¢) MARINE MAMMAL CoMMISSION.—Section
T(c) of the Act entitled ‘‘An Act to improve
the operation of the Marine Mammal Protec-
tion Act of 1972, and for other purposes', ap-
proved October 9, 1981 (16 U.S.C. 1407), is
amended to read as follows:

“(¢) MARINE MAMMAL CoMMISSION.—There
are authorized to be appropriated to the Ma-
rine Mammal Commission, for purposes of
carrying out such functions and responsibil-
ities as it may have been given under title II
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of the Marine Mammal Protection Act of
1972, $1,350,000 for fiscal year 1994, $1,400,000
for fiscal year 1995, $1.450,000 for fiscal year
1996, $1,500,000 for fiscal year 1997, $1,550,000
for fiscal year 1998, and $1,600,000 for fiscal
year 1999.",

SEC. 4. MORATORIUM AND EXCEPTIONS.

(a) IN GENERAL.—In introductory matter of
section 101(a) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1371(a)) is amend-
ed—

(1) by inserting ‘‘, harassment.”
diately before *“‘and importation”; and

(2) by inserting *“or harassment’” imme-
diately after *‘for the taking".

(b) PERMITS FOR RESEARCH, DISPLAY, EN-
HANCING SURVIVAL OR RECOVERY.—Section
101(a)(1) of the Marine Mammal Protection
Act of 1972 (16 U.5.C. 13T1(a)1)) is amended to
read as follows:

**(1) Consistent with the provisions of sec-
tion 104, permits may be issued by the Sec-
retary for the taking, harassment, and im-
portation of marine mammals for purposes of
scientific research, public display, or en-
hancing the survival or recovery of a species
or stock. Such permits may be issued if the
taking, harassment, or importation proposed
to be made is first reviewed by the Marine
Mammal Commission and the Committee of
Scientific Advisors on Marine Mammals es-
tablished under title II. The Commission and
the Committee shall recommend any pro-
posed taking, harassment, or importation
which is consistent with the purpose and
policies of section 2. The SBecretary shall, if
the Secretary grants approval for importa-
tion, issue to the importer concerned a cer-
tificate to that effect which shall be in such
form as the Secretary of Treasury prescribes
and such importation may be made upon
presentation of the certificate to the cus-
toms officer concerned."”.

(¢) AUTHORIZATION FOR INCIDENTAL TAKING
DURING COMMERCIAL FISHERIES.—The first
sentence of section 101(a)(2) of the Marine
Mammal Protection Act of 1972 (16 U.S.C.
137T1(a)(2)) is amended by inserting imme-
diately before the period at the end the fol-
lowing: *, or in lieu of such permits, author-
izations may be granted therefor under sec-
tion 118, subject to regulations prescribed
under that section by the Secretary without
regard to section 103.".

(d) TAKING OR IMPORTATION FROM DE-
PLETED STOCKS.—(1) Section 101(a)(3)A) of
the Marine Mammal Protection Act of 1972
(16 U.S.C. 13T1(a)(3)(A)) is amended by insert-
ing ‘*, except as provided in paragraph (6),"”
after “‘that' in the second proviso.

(2) Section 101(a)3)(B) of the Marine Mam-
mal Protection Act of 1972 (16 U.S.C.
1371(a)(3)(B)) is amended by inserting **, or as
provided for under paragraph (5) of this sub-
section,” immediately after ‘‘subsection,”’.

(e) AUTHORIZATION FOR HARASSMENT OF
SMALL NUMBERS OF MARINE MAMMALS.—Sec-
tion 101(a)(5) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 13Ti(a)M5)) is
amended—

(1) in subparagraph (A), by inserting “‘or
harassment’” immediately after ‘“‘taking"
each place it appears; and

(2) by adding at the end the following new
subparagraph:

‘(D)1i) Upon request therefor by citizens of
the United States who engage in a specified
activity (other than commercial fishing)
within a specific geographic region, the Sec-
retary shall authorize, for periods of not
more than one year, subject to such condi-
tions as the Secretary may specify, the inci-
dental, but not intentional, harassment of
small numbers of marine mammals of a spe-

imme-
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cies or population stock by such citizens
while engaging in that activity within that
region if the Secretary finds that such har-
assment during each period concerned—

*(I) will have a negligible impact on such
species or stock; and

*(II) will not have an unmitigable adverse
impact on the availability of such species or
stock for taking for subsistence uses pursu-
ant to subsection (b), or section 10%(f), or
pursuant to a cooperative agreement under
section 120.

*(ii) The authorization for such activity
shall prescribe, where applicable—

*(I) permissible methods of taking pursu-
ant to such activity, and other means of
effecting the least practicable impact on
such species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar significance,
and on the availability of such species or
stock for subsistence uses pursuant to sub-
section (b), or section 109(f), or pursuant to a
cooperative agreement under section 120;

*(II) the measures that the Secretary de-
termines are necessary to ensure no
unmitigable adverse impact on the availabil-
ity of the species or stock for subsistence
uses pursuant to subsection (b), or section
109(f), or pursuant to a cooperative agree-
ment under section 120; and

*(III) requirements pertaining to the mon-
itoring and reporting of such taking, includ-
ing requirements for the independent peer
review of proposed monitoring plans or other
research proposals where the proposed activ-
ity may affect the availability of a species or
stock for taking for subsistence uses pursu-
ant to subsection (b), or section 109(f), or
pursuant to a cooperative agreement under
section 120.

**(iii) The Secretary shall publish a pro-
posed authorization not later than 45 days
after receiving an application under this sub-
paragraph and request public comment
through notice in the Federal Register,
newspapers of general circulation, and appro-
priate electronic media and to all locally af-
fected communities for a period of 30 days
after publication. Not later than 45 days
after the close of the public comment period,
if the Secretary makes the findings set forth
in clause (i), the Secretary shall issue an au-
thorization with appropriate conditions to
meet the requirements of clause (ii).

*(iv) The Secretary shall modify, suspend,
or revoke an authorization if the Secretary
finds that the provisions of clauses (i) and
(ii) are not being met.

“(v) A person conducting an activity for
which an authorization has been granted
under this subparagraph shall not be subject
to the penalties of this Act for harassment
that occurs in compliance with such author-
ization.™.

() PERMITS CONCERNING ENDANGERED OR
THREATENED MARINE MAMMAL STOCKS.—Sec-
tion 101(a)(5) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1371(a)(5)), as
amended by this Act, is further amended by
adding at the end the following new subpara-
graph:

“(E)(1) During any period of three consecu-
tive years, the Secretary shall allow the in-
cidental, but not the intentional, taking or
harassment by persons using vessels of the
United States or vessels which have valid
fishing permits issued by the Secretary in
accordance with section 204(b) of the Magnu-
son Fishery Conservation and Management
Act (16 U.S.C. 1824(b)), while engaging in
commercial fishing operations, of marine
mammals from a species or stock designated
as depleted because of its listing as an en-
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dangered or threatened species under the En-
dangered Species Act of 1973 (16 U.S.C. 1531 et
seq.) if the Secretary, after notice and oppor-
tunity for public comment, determines
that—

“(I) the incidental mortality and serious
injury from commercial fisheries will have a
negligible impact on such species or stock;

*(II) a recovery plan has been developed or
is being developed for such species or stock
pursuant to the Endangered Species Act of
1973; and

*(III) where required under section 118, a
monitoring program is established under
subsection (d) of such section, vessels en-
gaged in such fisheries are registered in ae-
cordance with such section, and an inciden-
tal take reduction plan has been developed
or is being developed for such species or
stock.

“(ii) Upon a determination by the Sec-
retary that the requirements of clause (i)
have been met, the Secretary shall publish in
the Federal Register a list of those fisheries
for which such determination was made, and,
for vessels required to register under section
118, shall issue an appropriate permit for
each authorization granted under such sec-
tion to vessels to which this paragraph ap-
plies. Vessels engaged in a fishery included
in the notice published by the Secretary
under this clause which are not required to
register under section 118 shall not be sub-
ject to the penalties of this Act for the inci-
dental taking of marine mammals to which
this paragraph applies, so long as the owner
or master of such vessel reports any inciden-
tal mortality or injury of such marine mam-
mals to the Secretary in accordance with
section 118.

*(iii) If, during the course of the commer-
cial fishing season, the Secretary determines
that the level of incidental mortality or seri-
ous injury from commercial fisheries for
which a determination was made under
clause (i) has resulted or is likely to result in
an impact that is more than negligible on
the endangered or threatened species or
stock, the Secretary shall use the emergency
authority granted under section 118 to pro-
tect such species or stock, and may modify
any permit granted under this paragraph as
necessary.

*(iv) The Secretary may suspend for a time
certain or revoke a permit granted under
this subparagraph only if the Secretary de-
termines that the conditions or limitations
set forth in such permit are not being sub-
stantially complied with. The Secretary may
amend or modify, after notice and oppor-
tunity for public comment, the list of fish-
eries published under clause (ii) whenever
the Secretary determines there has been a
substantial change in the information or
conditions used to determine such list.

“(v) Sections 103 and 104 shall not apply to
the taking of marine mammals under the au-
thority of this subparagraph.’.

(g) IMPORTATION OF CERTAIN PRODUCTS.—
Section 101(a) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1371(a)) is amended
by adding at the end the following new para-

h:
B.l-‘z:g:i'i)m) A marine mammal product may be
imported into the United States if the prod-
uct—

*(i) was owned and exported by any person
in conjunction with travel outside the Unit-
ed States;

*(ii) was acquired outside of the United
States as part of a cultural exchange by an
Indian, Aleut, or Eskimo residing in Alaska;
or

*(iii) is owned by a Native inhabitant of
Russia, Canada, or Greenland and is im-
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ported for noncommercial purposes in con-
junetion with travel within the United
States or as part of a cultural exchange with
an Indian, Aleut, or Eskimo residing in Alas-
ka.

“(B) For the purposes of this paragraph,
the term—

‘(i) *‘Native inhabitant of Russia, Canada,
or Greenland’ means a person residing in
Russia, Canada, or Greenland who is related
by blood, is a member of the same clan or
ethnological grouping, or shares a common
heritage with an Indian, Aleut, or Eskimo
residing in Alaska; and

“(i1) *cultural exchange' means the sharing
or exchange of ideas, information, gifts,
clothing, or handicrafts between an Indian,
Aleut, or Eskimo residing in Alaska and a
Native inhabitant of Russia, Canada, or
Greenland, including rendering of raw ma-
rine mammal parts as part of such exchange
into clothing or handicrafts through carving,
painting, sewing, or decorating.”.

(h) ACTIONS AFFECTING SECTION 101(b).—
Section 101(b) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 13Tl(b)) is amended
by adding at the end the following new sen-
tence: “In promulgating any regulation or
making any assessment pursuant to a hear-
ing or proceeding under this subsection or
section 11T(b)2), or in making any deter-
mination or finding under this Act that af-
fects stocks or persons to which this sub-
section applies, the Secretary shall be re-
sponsible for demonstrating that such regu-
lation, assessment, determination, or finding
is supported by substantial evidence on the
basis of the record as a whole. The preceding
sentence shall only be applicable in an ac-
tion brought by one or more Alaska Native
organizations representing persons to which
this subsection applies.”".

(i) TAKING IN DEFENSE OF SELF OR ANOTHER
PERSON.—Section 101(c) of the Marine Mam-
mal Protection Act of 1972 (16 U.S.C. 13T1(c))
is amended to read as follows:

“*(e¢) It shall not be a violation of this Act
to take a marine mammal if—

*(1) such taking is imminently necessary
in self-defense or to save the life of a person
in immediate danger; and

*(2) such taking is reported to the Sec-
retary within 48 hours and, whenever fea-
sible, any carcass is made available to the
Secretary Intact.”.

SEC. 5. PERMITS.

(a) PROHIBITIONS.—Section 102(a) of the
Marine Mammal Protection Act of 1972 (16
U.8.C. 1372(a)) is amended—

(1) in paragraph (2)(B), by striking *‘for any
purpose in any way connected with the tak-
ing or importation of”’ and inserting in lieu
thereof “‘to take or import''; and

(2) by amending paragraph (4) to read as
follows:

“(4) for any person to transport, purchase,
sell, export, or offer to purchase, sell, or ex-
port any marine mammal or marine mam-
mal product—

‘*(A) that is taken in violation of this Act;
or

*(B) for any purpose other than public dis-
play, scientific research, or enhancing the
survival of a species or stock as provided for
under section 104(c); and™.

(b) PERMITS.—(1) Section 104(a) of the Ma-
rine Mammal Protection Act of 1972 (16
U.S.C. 1374(a)) is amended—

(A) by inserting ‘‘, harassment,” imme-
diately after ‘‘taking’; and

(B) by inserting ‘‘except for the incidental
taking of marine mammals during the course
of commercial fishing operations” imme-
diately before the period at the end.
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(2) Section 104(c)(1) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1374(c¢)(1) is
amended by striking ‘‘and after” in the first
sentence,

(3) Paragraph (2) of section 104(c) of the
Marine Mammal Protection Act of 1972 (16
U.S.C. 1374(c)) is amended to read as follows:

*“(2)(A) A permit may be issued to take or
import a marine mammal for the purpose of
public display only to a person which the
Secretary determines—

‘(1) offers a program for education or con-
servation purposes that is based on profes-
sionally recognized standards of the public
display community;

*(ii) is registered or holds a license issued
under the Animal Welfare Act (7 U.S5.C. 2131
et seq.); and

“(iii) maintains facilities for the public
display of marine mammals that are open to
the public on a regularly scheduled basis and
that access to such facilities is not limited
or restricted other than by charging of an
admission fee.

“(B) A permit under this paragraph shall
grant to the person to which it is issued the
right, without obtaining any additional per-
mit or authorization under this Act, to—

‘(i) take, import, purchase, offer to pur-
chase, possess, or transport the marine mam-
mal that is the subject of the permit; and

‘*(ii) sell, export, or otherwise transfer pos-
session of the marine mammal, or offer to
sell, export, or otherwise transfer possession
of the marine mammal—

“(I) for the purpose of public display, to a
person that meets the requirements of
clauses (i), (ii), and (iii) of subparagraph (A),

“YII) for the purpose of scientific research,
to a person that meets the requirements of
paragraph (3); or

“(III) for the purpose of enhancing the sur-
vival or recovery of a species or stock, to a
person that meets the requirements of para-
graph (4).

“(C) A person to which a marine mammal
is sold or exported or to which possession of
a marine mammal is otherwise transferred
under the authority of subparagraph (B)
shall have the rights and responsibilities de-
scribed in subparagraph (B) with respect to
the marine mammal without obtaining any
additional permit or authorization under
this Act. Such responsibilities shall—

“(i) for the purpose of public display, be
limited to the responsibility to meet the re-
guirements of clauses (i), (ii), and (iii) of sub-
paragraph (A);

“(i1) for the purpose of scientific research,
be limited to the responsibility to meet the
requirements of paragraph (3); and

‘*(iii) for the purpose of enhancing the sur-
vival or recovery of a species or stock, be
limited to the responsibility to meet the re-
quirements of paragraph (4).

‘(D) If the Secretary—

‘(1) finds, in concurrence with the Sec-
retary of Agriculture, that a person that
holds a permit under this paragraph for a
marine mammal, or a person exercising
rights under subparagraph (C), no longer
meets the requirements of subparagraph
(A)(ii) and is not reasonably likely to meet
those requirements in the near future, or

“(ii) finds that a person that holds a per-
mit under this paragraph for a marine mam-
mal, or a person exercising rights under sub-
paragraph (C), no longer meets the require-
ments of subparagraph (A) (i) or (iii) and is
not reasonably likely to meet those require-
ments in the near future,
the Secretary may revoke the permit in ac-
cordance with section 104(e), seize the ma-
rine mammal, or cooperate with other per-
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sons authorized to hold marine mammals
under this Act for disposition of the marine
mammal. The Secretary may recover from
the person expenses incurred by the Sec-
retary for that seizure.

“(E) No marine mammal held pursuant to
a permit issued under subparagraph (A) may
be sold, purchased, exported, or transported
unless the Secretary is notified of such ac-
tion no later than 15 days before such action,
and such action is for purposes of public dis-
play, scientific research, or enhancing the
survival or recovery of a species or stock.
The Secretary may only require the notifica-
tion to include the information required for
the inventory established under paragraph
(10)."".

(4) Paragraph (3) of section 104(c) of the
Marine Mammal Protection Act of 1972 (16
U.S.C. 1374(c)) is amended to read as follows:

“(3)A) A permit may be issued, for sci-
entific research purposes that are likely to
result in the taking or harassment of a ma-
rine mammal, to an applicant who submits
information with the permit application in-
dicating that the taking or harassment is re-
quired to further a bona fide scientific pur-
pose. The Secretary is authorized to issue
permits under this paragraph prior to the
end of the mandatory public review and com-
ment period if delaying the issuance of such
permit could result in harm to a species,
stock, or individual marine mammal, or re-
sult in loss of unique research opportunities.

*(B) No permit issued for purposes of sci-
entific research under subparagraph (A) shall
authorize the lethal taking of a marine
mammal unless the applicant submits docu-
mentation to the Secretary that a nonlethal
method of conducting the research is not fea-
sible. The Secretary shall not issue a permit
for research which invelves the lethal taking
of a marine mammal from a species or stock
designated as depleted, unless the Secretary
determines that the results of such research
will directly benefit that species or stock, or
that such research fulfills a critically impor-
tant research need.

‘(C) Not later than 60 days after the date
of enactment of the Marine Mammal Protec-
tion Act Amendments of 1994, the Secretary
shall grant a general authorization and shall
issue implementing regulations allowing
bona fide scientific research that is not like-
1y to result in the taking or harassment of a
marine mammal. Such authorization shall
apply to persons who submit, at least 60 days
prior to commencement of the research, a
letter of intent to the Secretary specifying—

“(i) the species or stock of marine mam-
mal on which the research will be conducted;

“(ii) the geographic location of the re-
search;

*(iii) the period of time over which the re-
search will be conducted;

“(iv) the purpose of the research, including
a description of how the definition of bona
fide research as established by the Secretary
under this Act would apply; and

*(v) the methods used to conduct the re-
search.

Not later than 30 days after receipt of a let-
ter of intent to conduct scientific research
under the general authorization, the Sec-
retary may notify the applicant that the
proposed research is likely to result in the
taking or harassment of a marine mammal,
and that the provisions of subparagraph (A)
apply. If no such notification is received, the
proposed research shall be covered under the
general authorization.”.

(5) Section 104(c) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 13T4(c)) is
amended by adding at the end the following
new paragraphs:
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*(T) Upon request by a person for a permit
under paragraph (2), (3), or (4) for a marine
mammal which is in the possession of any
person authorized to possess it under this
Act and which is determined under guidance
under section 402(a) not to be releasable to
the wild, the Secretary shall issue the per-
mit to the person requesting the permit if
that person—

*{A) meets the requirements of clauses (i),
(ii), and (iii) of paragraph (2)(A), in the case
of a request for a permit under paragraph (2);

*(B) meets the requirements of paragraph
(3), in the case of a request for a permit
under that paragraph; or

‘(C) meets the requirements of paragraph
(4), in the case of a request for a permit
under that paragraph.

“(8)A) No additional permit or authoriza-
tion shall be required to possess, sell, pur-
chase, transport, export, or offer to sell or
purchase the progeny of marine mammals
taken or imported under this subsection, if
such possession, sale, purchase, transport,
export, or offer to sell or purchase is—

(1) for the purpose of public display, and
by or to, respectively, a person which meets
the requirements of clauses (i), (ii), and (iii)
of paragraph (2)(A);

**(ii) for the purpose of scientific research,
and by or to, respectively, a person which
meets the requirements of paragraph (3); or

“(iii) for the purpose of enhancing the sur-
vival or recovery of a species or stock, and
by or to, respectively, a person which meets
the requirements of paragraph (4).

“(B)(i) A person which has possession of a
marine mammal pursuant to a permit under
paragraph (2), or a person exercising rights
under paragraph (2)(C), that gives birth to
progeny shall—

(I) notify the Secretary of the birth of
such progeny within 30 days after the date of
birth; and

*(II) notify the Secretary of the sale, pur-
chase, or transport of such progeny no later
than 15 days before such action.

“(ii) The Secretary may only require noti-
fication under clause (i) to include the infor-
mation required for the inventory estab-
lished under paragraph (10).

“{C) Any progeny of a marine mammal
born in captivity before the date of enact-
ment of the Marine Mammal Protection Act
Amendments of 1994 and held in captivity for
the purpose of public display shall be treated
as though born after that date of enactment.

*(9) No marine mammal may be exported
for the purpose of public display, scientific
research, or enhancing the survival or recov-
ery of a species or stock unless the receiving
facility meets standards that are comparable
to the requirements that a person must meet
to receive a permit under this subsection for
that purpose.

(10) The Secretary shall establish and
maintain an inventory of all marine mam-
mals possessed pursuant to permits issued
under paragraph (2) and all progeny of such
marine mammals. The inventory shall con-
tain, for each marine mammal, only the fol-
lowing information, which shall be provided
by a person holding a marine mammal under
this Act:

“(A) The name of the marine mammal or
other identification.

*(B) The sex of the marine mammal.

*(C) The estimated or actual birth date of
the marine mammal.

‘(D) The date of acquisition or disposition
of the marine mammal by the permit holder.

‘“(E) The source from whom the marine
mammal was acquired, including the loca-
tion of the take from the wild, if applicable.
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*(F) If the marine mammal is transferred,
the name of the recipient.

“(G) A notation if the animal was acquired
as the result of a stranding.

‘'(H) The date of death of the marine mam-
mal and the cause of death when deter-
mined.”.

(¢) EXIsTING PERMITS.—Any permit issued
under section 104(c)2) of the Marine Mam-
mal Protection Act of 1972 (16 U.S.C.
1374(c)(2)) before the date of the enactment
of this Act is hereby modified to be consist-
ent with that section, as amended by this
Act.

SEC. 6. CONSERVATION PLANS.

Section 115(b) of the Marine Mammal Pro-
tection Act of 1972 (16 U.5.C. 1383b(b)) is
amended by adding at the end the following
new paragraph:

“*(4) If the Secretary determines that an in-
cidental take reduction plan is necessary to
reduce the incidental taking of marine mam-
mals in the course of commercial fishing op-
erations from a stock specified under section
117(a)(T), or for stocks which interact with a
commercial fishery for which the Secretary
has made a determination under section
118(b)(1), any conservation plan prepared
under this subsection for such stock shall in-
corporate the incidental take reduction plan
required under section 118 for such stock.".
SEC. 7. STOCK ASSESSMENTS.

(a) IN GENERAL.—Title I of the Marine
Mammal Protection Act of 1972 (16 U.S.C.
1371 et seq.) is amended by adding at the end
the following new section:

“SEC. 117. STOCK ASSESSMENTS.

“(a) IN GENERAL.—Not later than August 1,
1994, the Secretary shall, after consultation
with the appropriate regional scientific
working group established under subsection
(d), prepare a draft stock assessment for each
marine mammal stock which ocecurs in wa-
ters under the jurisdiction of the United
States. Each draft stock assessment, based
on the best scientific information available,
shall—

**(1) describe the geographic range of the
affected stock, including any seasonal or
temporal variation in such range;

*2) provide for such stock the minimum
population estimate, current and maximum
net productivity rates, and current popu-
lation trend, including a description of the
information upon which these are based;

**(3) estimate the annual anthropogenic
mortality and serious injury of the stock
and, for a stock specified under paragraph
(7), other factors that may be causing a de-
cline or impeding recovery of the stock, in-
cluding effects on marine mammal habitat
and prey;

‘'(4) describe commercial fisheries that
interact with the stock, including—

“*(A) the approximate number of vessels ac-
tively participating in each such fishery;

*{B) the estimated level of incidental mor-
tality and serious injury of the stock by each
such fishery on an annual basis;

*(C) seasonal or area differences in such in-
cidental mortality or serious injury; and

“{D) the rate, based on a unit of fishing ef-
fort, of such incidental mortality and serious
injury, and an analysis stating whether such
level is insignificant and is approaching a
zero mortality and serious injury rate;

*(5) categorize the status of the stock as
one that either—

“*(A) has a level of anthropogenic mortality
and serious injury that is not likely to cause
the stock to be reduced below its optimum
sustainable population; or

‘“(BXi) meets the criteria described under
paragraph (7);
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**(i1) is listed as threatened or endangered
under the Endangered Species Act of 1973 (16
U.8.C. 1531 et seq.), or designated as depleted
under this Act; or

**(iii) meets the criteria specified in both
clauses (i) and (ii);

**(6) estimate the calculated removal level
for the stock, describing the information
used to calculate it, including the recovery
factor; and

“(7) specify whether the Secretary has rea-
son to believe that the level of anthropo-
genic mortality and serious injury for the
stock is such that it may cause the stock to
be reduced or maintained below its optimum
sustainable population.

“(b) PuBLIiC COMMENT.—(1) The Secretary
shall publish in the Federal Register a notice
of the availability of a draft stock assess-
ment or any revision thereof and provide an
opportunity for public review and comment
during a period of 90 days. Such notice shall
include a summary of the assessment and a
list of the sources of information or pub-
lished reports upon which the assessment is
based.

*(2) Subsequent to the notice of availabil-
ity required under paragraph (1), if requested
by a person to which section 101(b) applies,
the Secretary shall conduct a proceeding on
the record prior to publishing a final stock
assessment or any revision thereof for any
stock subject to taking under section 101(b).

‘(3) After consideration of the best sci-
entific information available, the advice of
the appropriate regional scientific review
group established under subsection (d), and
the comments of the general public, the Sec-
retary shall publish in the Federal Register
a notice of availability and a summary of the
final stock assessment or any revision there-
of, not later than 90 days after—

“(A) the close of the public comment pe-
riod on a draft stock assessment or revision
thereof; or

‘(B) final action on an agency proceeding
pursuant to paragraph (2).

‘(c) REVIEW AND REVISION.—(1) The Sec-
retary, in consultation with the appropriate
regional scientific review group established
under subsection (d), shall review stock as-
sessments under this section—

“(A) annually for stocks specified under
subsection (a)(7) or for which substantial
new information is available; and

‘“(B) at least once every 3 years for all
other marine mammal stocks.

**(2) If the review under paragraph (1) indi-
cates that the status of the stock has
changed or can be more accurately deter-
mined, the Secretary shall revise the stock
assessment in accordance with subsection
(b).

H(d) REGIONAL SCIENTIFIC REVIEW
GROUPS.—(1) Not later than 60 days after the
date of enactment of this section, the Sec-
retary of Commerce shall, in consultation
with the Secretary of the Interior (with re-
spect to marine mammals under that Sec-
retary’s jurisdiction), the Governors of af-
fected adjacent coastal States, regional fish-
ery and wildlife management authorities,
Alaska Native organizations and Indian
tribes, environmental and fishery groups, es-
tablish at least two independent regional sci-
entific review groups consisting of individ-
uals with expertise in marine mammal biol-
ogy and ecology, population dynamics and
modeling, commercial fishing technology
and practices, and stocks taken under sec-
tion 101(b). The Secretary of Commerce
shall, to the maximum extent practicable,
attempt to achieve a balanced representa-
tion of viewpoints among the individuals on
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each regional scientific working group. The

regional scientific review groups shall advise

the Secretary on all aspects of the stock as-
sessments required under this section.

*(2) The regional scientific review groups
established under this section shall not be
subject to the Federal Advisory Committee
Act (5 App. U.5.C.).

*(3) Members of the regional scientific re-
view groups shall serve without compensa-
tion, but may be reimbursed by the Sec-
retary, upon request, for reasonable travel
costs and expenses incurred in performing
their duties as members of such regional sci-
entific review groups.

*(4) The Secretary may appoint or re-
appoint individuals to the regional scientific
working groups under paragraph (1) as need-
ed.

“(e) EFFECT ON SECTION 101(b).—This sec-
tion shall not affect or otherwise modify the
provisions of section 101(b).".

SEC. 8. TAKING OF MARINE MAMMALS INCIDEN-
TAL TO COMMERCIAL FISHING OP-
ERATIONS.

Title I of the Marine Mammal Protection
Act of 1972 (16 U.S.C. 1371 et seq.), as amend-
ed by this Act, is further amended by adding
at the end the following new section:

“SEC. 118. TAKING OF MARINE MAMMALS INCI-
DENTAL TO COMMERCIAL FISHING
OPERATIONS.

*(a) IN GENERAL.—(1) Effective on the date
of enactment of this section, and except as
provided in section 114 and in paragraphs (2),
(3), and (4) of this section, the provisions of
this section shall govern the incidental tak-
ing of marine mammals in the course of
commercial fishing operations by persons
using vessels of the United States or vessels
which have valid fishing permits issued by
the Secretary in accordance with section
204{b) of the Magnuson Fishery Conservation
and Management Act (16 U.S.C. 1824(b)). In
any event it shall be the immediate goal
that the incidental mortality or serious in-
jury of marine mammals occurring in the
course of commercial fishing operations be
reduced to insignificant levels approaching a
zero mortality and serious injury rate.

“(2) In the case of the incidental taking of
marine mammals from species or stocks des-
ignated under this Act as depleted on the
basis of their listing as threatened or endan-
gered species under the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.), both this
section and section 101(a)}5}E) of this Act
shall apply.

*(3) Sections 104(h) and title IIT, and not
this section, shall govern the taking of ma-
rine mammals in the course of commercial
purse seine fishing for yellowfin tuna in the
eastern tropical Pacific Ocean.

‘(4) This section shall not govern the tak-
ing of marine mammals from the California
population of sea otters to which the Act of
November 7, 1986 (Public Law 99-625; 100 Stat.
3500) applies.

*(5) Sections 103 and 104 shall not apply to
the incidental taking of marine mammals
under the authority of this section.

*(6) Except as provided in section 101(c}2),
the intentional killing of any marine mam-
mal in the course of commercial fishing op-
erations is prohibited.

*(b) INCIDENTAL TAKE REDUCTION PLANS.—
(1) The Secretary shall develop and imple-
ment an incidental take reduction plan de-
signed to assist in the recovery of each ma-
rine mammal stock that is specified under
section 117(a}7) which interacts with a com-
mercial fishery listed under subsection
(D(1XA) (1) or (ii), and may develop and im-
plement such a plan for any other marine
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mammal stocks which interact with a com-
mercial fishery listed under subsection
(D(1)(A)i) which the Secretary determines,
after notice and opportunity for public com-
ment, has an excessive rate of mortality and
serious injury across a number of such ma-
rine mammal stocks.

‘(2) If there is insufficient funding avail-
able to develop and implement an incidental
take reduction plan for all such stocks that
interact with commercial fisheries listed
under subsection (f)(1)(A) (i) or (ii), the Sec-
retary shall give highest priority to the de-
velopment and implementation of incidental
take reduction plans for species or stocks
whose level of incidental mortality and seri-
ous injury exceeds the calculated removal
level, those that have a small population
ei;;lﬁe, and those which are declining most rap-

y.

*(3) Each incidental take reduction plan
developed under this subsection for a stock
shall include the following:

*(A) A review and evaluation of the infor-
mation contained in the stock assessment
published under section 117 and any substan-
tial new information that may be available.

‘“(B) An evaluation and estimate of the
total number and percentage of animals from
the stock that are being killed or seriously
injured each year as a result of commercial
fishing activities.

*(C) Proposed management measures and
voluntary actions for the reduction of inci-
dental mortality and serious injury of ma-
rine mammals in commercial fisheries which
interact with such stock.

‘(D) A long-term strategy to reduce, to in-
significant levels approaching a zero rate
within 10 years, the incidental mortality and
serious injury of marine mammals from the
stock in the course of commercial fishing op-
erations.

*(4)(A) Each incidental take reduction
plan shall include projected dates for achiev-
ing the objectives of the plan.

*(B) For any stock in which incidental
mortality and serious injury from commer-
cial fisheries exceeds the calculated removal
level established under section 117, the plan
shall include measures the Secretary expects
will reduce, within 6 months after com-
mencement of operations by commercial
fisheries that interact with that stock, such
mortality and serious injury to a level below
the calculated removal level.

*(C) For any stock in which anthropogenic
mortality and serious injury exceeds the cal-
culated removal level, other than a stock to
which subparagraph (B) applies, the plan
shall include measures the Secretary expects
will reduce, to the maximum extent prac-
ticable within 6 months after commence-
ment of operations by commercial fisheries
that interact with that stock, the incidental
mortality and serious injury by such com-
mercial fisheries from that stock. For pur-
poses of this subparagraph, the term ‘maxi-
mum extent practicable’ means to the lowest
level that is feasible for such fisheries within
the 6-month period.

**(5)(A) At the earliest possible time (not
later than 60 days) after the Secretary issues
a final stock assessment for a stock specified
under section 117(a)T), the Secretary shall,
and for stocks that interact with a fishery
listed under subsection (f(1MA)i) for which
the Secretary has made a determination
under paragraph (1), the Secretary may—

“(i) establish an incidental take reduction
team for such stock and appoint the mem-
bers of such team in accordance with sub-
paragraph (C); and

*“(ii) publish in the Federal Register a no-
tice of the team's establishment, the names
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of the team’s appointed members, the full
geographic range of such stock, and a list of
all commercial fisheries that cause inciden-
tal mortality and serious injury of marine
mammals from such stock.

*(B) The Secretary may charge an inciden-
tal take reduction team to address a stock
that extends over one or more regions or
fisheries, or multiple stocks within a region
or fishery, if the Secretary determines that
doing so would facilitate the development
and implementation of plans required under
this subsection.

*(C) Members of incidental take reduction
teams shall be individuals knowledgeable
and experienced regarding measures to con-
serve such stocks and to reduce incidental
mortality and serious injury to such stock
from commercial fishing operations. Mem-
bers may include representatives of Federal
and State agencies, Councils, interstate fish-
ery commissions, academic and scientific or-
ganizations, environmental and fishery
groups, Alaska Native organizations and In-
dian tribes, and others as the Secretary con-
siders appropriate. Incidental take reduction
teams shall include a representative of each
affected Council and State, and shall, to the
maximum extent practicable, include an eq-
uitable balance among representatives of
government, resource user interests, and
public interest groups. Incidental take re-
duction teams shall not be subject to the
Federal Advisory Committee Act (5 App.
U.S.C.) but their meetings shall be open to
the public, after timely notice of the time
and place of such meetings.

‘(D) Members of incidental take reduction
teams shall serve without compensation, but
may be reimbursed by the Secretary, upon
request, for reasonable travel costs and ex-
penses incurred in performing their duties as
members of the team.

‘(6) Where the anthropogenic mortality
and serious injury from a stock specified
under section 117(a)7) is estimated to be
equal to or greater than the calculated re-
moval level established under section 117 for
such stock and such stock interacts with a
fishery listed under subsection (D(1XA) (i) or
(ii), the following procedures shall apply in
the development of the incidental take re-
duction plan for the stock:

“(A)i) Not later than 6 months after the
date of establishment of an incidental take
reduction team for the stock, the team shall
submit a draft incidental take reduction
plan for such stock to the Secretary, consist-
ent with the other provisions of this section.

“(ii) Such draft incidental take reduction
plan shall be developed by consensus. In the
event consensus cannot be reached, the team
shall advise the Secretary in writing on the
range of possibilities considered by the team,
and the views of both the majority and mi-
nority.

“(B)i) The Secretary shall take the draft
incidental take reduction plan into consider-
ation and, not later than 60 days after the
submission of the draft plan by the team, the
Secretary shall publish in the Federal Reg-
ister the plan proposed by the team, any
changes proposed by the Secretary with an
explanation of the reasons therefor, and pro-
posed regulations to implement such plan,
for public review and comment during a pe-
riod of not to exceed 90 days.

*(ii) In the event that the incidental take
reduction team does not submit a draft plan
to the Secretary within 6 months, the Sec-
retary shall, not later than 8 months after
the establishment of the team, publish in the
Federal Register a proposed incidental take
reduction plan and implementing regula-
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tions, for public review and comment during
a period of not to exceed 90 days.

**(C) Not later than 90 days after the close
of the comment period required under sub-
paragraph (B), the Secretary shall issue a
final incidental take reduction plan and im-
plementing regulations, consistent with the
other provisions of this section.

‘(D) the Secretary and the incidental take
reduction team shall meet every 6 months,
or at such other intervals as the Secretary
determines are necessary, to monitor the im-
plementation of the final incidental take re-
duction plan until such time that the Sec-
retary determines that the objectives of such
plan have been met.

“(E) the Secretary shall amend the inci-
dental take reduction plan and implement-
ing regulations as necessary to meet the re-
quirements of this section, in accordance
with the procedures in this section for the is-
suance of such plans and regulations.

‘(7Y Where the anthropogenic mortality
and serious injury from a stock specified
under section 117(a)(7) is estimated to be less
than the calculated removal level estab-
lished under section 117 for such stock and
such stock interacts with a fishery listed
under subsection (f}1)A) (i) or (ii), or for
any marine mammal stocks which interact
with a commercial fishery listed under sub-
section (f(1)}A)i) for which the Secretary
has made a determination under paragraph
(1), the following procedures shall apply in
the development of the incidental take re-
duction plan for such stock:

*(AXi) Not later than 11 months after the
date of establishment of an incidental take
reduction team for the stock, the team shall
submit a draft incidental take reduction
plan for the stock to the Secretary, consist-
ent with the other provisions of this section.

*(ii) Such draft incidental take reduction
plan shall be developed by consensus. In the
event consensus cannot be reached, the team
shall advise the Secretary in writing on the
range of possibilities considered by the team,
and the views of both the majority and mi-
nority.

“(B)i) The Secretary shall take the draft
incidental take reduction plan into consider-
ation and, not later than 60 days after the
submission of the draft plan by the team, the
Secretary shall publish in the Federal Reg-
ister the plan proposed by the team, any
changes proposed by the Secretary with an
explanation of the reasons therefor, and pro-
posed regulations to implement such plan,
for public review and comment during a pe-
riod of not to exceed 90 days.

“(ii) In the event that the incidental take
reduction team does not submit a draft plan
to the Secretary within 11 months, the Sec-
retary shall, not later than 13 months after
the establishment of the team, publish in the
Federal Register a proposed incidental take
reduction plan and implementing regula-
tions, for public review and comment during
a period of not to exceed 90 days.

*(C) Not later than 90 days after the close
of the comment period required under sub-
paragraph (B), the Secretary shall issue a
final incidental take reduction plan and im-
plementing regulations, consistent with the
other provisions of this section.

‘(D) The Secretary and the incidental take
reduction team shall meet on an annual
basis, or at such other intervals as the Sec-
retary determines are necessary, to monitor
the implementation of the final incidental
take reduction plan until such time that the
Secretary determines that the objectives of
such plan have been met.

*(E) The Secretary shall amend the inci-
dental take reduction plan and implement-
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ing regulations as necessary to meet the re-
quirements of this section, in accordance
with the procedures in this section for the is-
suance of such plans and regulations.

*(8) In implementing an incidental take re-
duction plan developed pursuant to this sub-
section, the Secretary may, where necessary
to implement an incidental take reduction
plan to protect or restore a marine mammal
stock or species covered by such plan, pro-
mulgate regulations which include, but are
not limited to, measures to—

**(A) establish fishery-specific limits on in-
cidental mortality and serious injury of ma-
rine mammals in commercial fisheries or re-
strict commercial fisheries by time or area;

*(B) require the use of alternative com-
mercial fishing gear or technigques and new
technologies, encourage the development of
such gear or technology, or convene expert
skippers' panels;

*(C) educate commercial fishermen,
through workshops and other means, on the
importance of reducing the incidental mor-
tality and serious injury of marine mammals
in affected commercial fisheries; and

‘(D) monitor the effectiveness of measures
taken to reduce the level of incidental mor-
tality and serious injury of marine mammals
in the course of commercial fishing oper-
ations, as set forth in subsection (d).

*(9)A) Notwithstanding paragraph (5), in
the case of any stock to which paragraph (5)
applies for which a final stock assessment
has not been published under section 117(b)(3)
by April 1, 1995, due to a proceeding under
section 117(b)(2), or any Federal court review
of such proceeding, the Secretary shall es-
tablish an incidental take reduction team
under paragraph (5) for such stock as if a
final stock assessment had been published.

‘(B) The draft stock assessment published
for such stock under section 117(b)(1) shall be
deemed the final stock assessment for pur-
poses of preparing and implementing an inci-
dental take reduction plan for such stock
under this section.

‘(C) Upon publication of a final stock as-
sessment for such stock under section
117(b}3) the Secretary shall immediately re-
convene the incidental take reduction team
for such stock for the purpose of amending
the incidental take reduction plan, and any
regulations issued to implement such plan, if
necessary, to reflect the final stock assess-
ment or court action. Such amendments
shall be made in accordance with paragraph
(6XE) or (TYE), as appropriate.

‘(D) A draft stock assessment may only be
used as the basis for an incidental take re-
duction plan under this paragraph for a pe-
riod of not to exceed two years, or until a
final stock assessment is published, which-
ever is earlier. If, at the end of the two-year
period, a final stock assessment has not been
published, the Secretary shall categorize
such stock under section 117(a)5)A) and
shall revoke any regulations to implement
an incidental take reduction plan for such
stock.

*(E) Subparagraph (D) shall not apply for
any period beyond two years during which a
final stock assessment for such stock has not
been published due to review of a proceeding
on such stock assessment by a Federal court.
Immediately upon final action by such court,
the Secretary shall proceed under subpara-

ph (C).

*(10) Incidental take reduction plans devel-
oped under this section for a species or stock
listed as a threatened or endangered species
under the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.) shall be consistent with
any recovery plan developed for such species
or stock under section 4 of such Act.

CONGRESSIONAL RECORD—SENATE

‘(c) EMERGENCY REGULATIONS.—(1) If the
Secretary finds that incidental mortality
and serious injury of marine mammals from
commercial fisheries is having, or is likely
to have, an immediate and significant ad-
verse impact on a stock or species, the Sec-
retary shall take action as follows:

‘*(A) In the case of a stock or species for
which an approved incidental take reduction
plan is in effect, the Secretary shall—

‘(i) prescribe emergency regulations that,
consistent with such plan to the maximum
extent practicable, reduce such incidental
mortality and serious injury in that fishery;
and

‘(i) approve and implement, on an expe-
dited basis, any amendments to such plan
that are recommended by the incidental
take reduction team to address such adverse
impact.

‘(B) In the case of a stock or species for
which an incidental take reduction plan is
being developed, the Secretary shall—

**(i) prescribe emergency regulations to re-
duce such incidental mortality and serious
injury in that fishery; and

“(ii) approve and implement, on an expe-
dited basis, such plan, which shall provide
methods to address such adverse impact if
still necessary.

*(C) In the case of a stock or species for
which an incidental take reduction plan does
not exist and is not being developed, or in
the case of a commercial fishery listed under
subsection (f)(1)(A)iii) which the Secretary
believes may be contributing to such adverse
impact, the Secretary shall—

**(i) prescribe emergency regulations to re-
duce such incidental mortality and serious
injury in that fishery, to the extent nec-
essary to mitigate such adverse impact;

**(ii) immediately review the stock assess-
ment for such stock or species under section
117 and the classification of such commercial
fishery under subsection (f)}(1XA) to deter-
mine if an incidental take reduction team
should be established under this section; and

**(iii) may, where necessary to address such
adverse impact, require the placement of ob-
servers pursuant to subsection (d) upon ves-
sels in a commercial fishery listed under
subsection (f)(1)(A)(iii), if the Secretary has
reason to believe that such vessels may be
causing incidental mortality and serious in-
jury to marine mammals from such stock.

‘**(2) Prior to taking action under para-
graph (1) (A), (B), or (C), the Secretary shall
consult with the Marine Mammal Commis-
sion, all appropriate Councils, State fishery
managers, and the appropriate incidental
take reduction team (if established).

*(3) Emergency regulations prescribed
under this subsection—

**(A) shall be published in the Federal Reg-
ister, together with an explanation thereof;

‘(B) shall remain in effect for not more
than 180 days, or until the end of the applica-
ble commercial fishing season, whichever is
earlier; and

*(C) may be terminated by the Secretary
at an earlier date by publication in the Fed-
eral Register of a notice of termination, if
the Secretary determines that the reasons
for the emergency regulations no longer
exist.

**(4) If the Secretary finds that incidental
mortality and serious injury of marine mam-
mals in a commercial fishery is continuing
to have an immediate and significant ad-
verse impact on a stock or species, the Sec-
retary may extend the emergency regula-
tions for an additional period of not more
than 90 days or until reasons for the emer-
gency no longer exist, whichever is earlier.
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*(d) MONITORING OF INCIDENTAL TAKES.—(1)
The Secretary shall establish a program to
monitor incidental mortality and serious in-
jury of marine mammals during the course
of commercial fishing operations for com-
mercial fisheries listed under subsection
(D(I)(A) (i) or (ii). The purposes of the mon-
itoring program shall be to—

“(A) obtain statistically reliable estimates
of incidental mortality and serious injury;

*(B) determine the reliability of reports of
incidental mortality and serious injury
under subsection (g); and

“(C) report on the impacts of changes in
commercial fishing methods or technology.

*(2) Pursuant to paragraph (1), the Sec-
retary is authorized to place observers on
board vessels as necessary, subject to the
provisions of this section. Observers may
perform other tasks including, but not lim-
ited to—

‘(A) recording other sources of mortality;

*(B) recording the number of marine mam-
mals sighted and the behavior of such mam-
mals observed in the vicinity of commercial
fishing gear;

*(C) other related scientific or fishery
management observations; and

‘(D) collection of marine mammals tis-
sues, where such collection can be done safe-
ly and without interruption of commercial
fishing operations.

*(3) When determining the distribution of
observers among fisheries and vessels within
a fishery, the Secretary shall be guided by
the following standards:

“{A) the need to obtain the best scientific
information available;

*(B) the requirement that assignment of
observers be fair and equitable among fish-
eries and among vessels in a fishery;

*(C) the requirement that no individual
person or vessel, or group of persons or ves-
sels, be subject to excessive or overly bur-
densome observer coverage; and

‘(D) where practicable, the need to mini-
mize costs and avoid duplication.

‘(4) To the extent practicable, the Sec-
retary shall allocate observers among com-
mercial fisheries in accordance with the fol-
lowing priority:

“(A) The highest priority for allocation
shall be for commercial fisheries that have
incidental mortality or serious injury of ma-
rine mammals from stocks designated as de-
pleted on the basis of their listing as endan-
gered or threatened species under the Endan-
gered Species Act of 1973 (16 U.S.C. 1531 et
seq.).

*(B) The second highest priority for alloca-
tion shall be for commercial fisheries that
have incidental mortality and serious injury
of marine mammals from stocks specified
under section 117(a)T7).

*(C) The third highest priority for alloca-
tion shall be for commercial fisheries that
have incidental mortality or serious injury
of marine mammals from stocks for which
the level of incidental mortality and serious
injury is uncertain.

‘(6) Notwithstanding paragraph (1), the
Secretary may establish an alternative ob-
server program to provide statistically reli-
able information on the species and number
of any marine mammals incidentally taken
in the course of commercial fishing oper-
ations. The alternative program may in-
clude, but need not be limited to, direct ob-
servation of fishing activities from vessels,
airplanes, or points on shore,

*'(6) The Secretary may, with the consent
of the vessel owner, station an observer on
board a vessel engaged in a commercial fish-
ery not listed under subsection (D)(1)A) (i) or
(ii).
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‘*(T) The Secretary shall not be required to
place an observer on a vessel in a
commerical fishery if the Secretary finds
that—

‘*(A) in a situation where harvesting ves-
sels are delivering fish to a processing vessel
and the catch is not taken on board the har-
vesting vessel, statistically reliable informa-
tion can be obtained from an observer on
board the processing vessel to which the fish
are delivered;

‘Y(B) the facilities of a vessel for quartering
of an observer, or for carrying out observer
functions, are so inadequate or unsafe that
the health or safety of the observer or the
safe operation of the vessel would be jeopard-
ized; or

*(C) for reasons beyond the control of the
Secretary, an observer is not available.

*Y(8) Any proprietary information collected
under this subsection shall be confidential
and shall not be disclosed except—

**(A) to Federal employees whose duties re-
quire access to such information;

*(B) to State or tribal employees pursuant
to an agreement with the Secretary that pre-
vents public disclosure of the identity or
business of any person,

**(C) when required by court order; or

‘(D) in the case of scientific information
involving fisheries, to employees of Councils
who are responsible for fishery management
plan development and monitoring.

‘(9) The Secretary shall prescribe such
procedures as may be necessary to preserve
the confidentiality of proprietary informa-
tion collected under this subsection, except
that the Secretary shall release or make
public upon request any such information in
aggregate, summary, or other form which
does not directly or indirectly disclose the
identity or business of any person.

‘(e) ZERO MORTALITY RATE GOAL.—(1)
Commercial fisheries shall reduce incidental
mortality and serious injury of marine mam-
mals to insignificant levels approaching a
zero mortality and serious injury rate within
10 years after the date of enactment of this
section.

*(2) Fisheries which maintain insignificant
serious injury and mortality levels approach-
ing a zero rate shall not be required to fur-
ther reduce their mortality rates.

*(3) Three years after such date of enact-
ment, the Secretary shall review the
progress of all commercial fisheries, by fish-
ery, toward reducing incidental mortality
and serious injury to insignificant levels ap-
proaching a zero rate. The Secretary shall
submit to the Committee on Commerce,
Science, and Transportation of the Senate
and the Committee on Merchant Marine and
Fisheries of the House of Representatives a
report setting forth the results of such re-
view within 1 year after commencement of
the review. The Secretary shall note any
commercial fishery for which inadequate in-
formation exists on the level of incidental
mortality and serious injury of marine mam-
mals in the fishery.

“(4) If the Secretary determines after re-
view under paragraph (3) that the rate of in-
cidental mortality and serious injury of ma-
rine mammals in a commercial fishery is not
consistent with paragraph (1), then the Sec-
retary shall take appropriate action under
subsection (b), and shall make recommenda-
tions to the Committee on Commerce,
Science, and Transportation of the Senate
and the Committee on Merchant Marine and
Fisheries of the House of Representatives on
any legislative changes needed to achieve
the goal specified in paragraph (1).

*(f) REGISTRATION AND AUTHORIZATION.—(1)
The Secretary shall, within 90 days after the
date of enactment of this section—
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“(A) publish in the Federal Register for
public comment, for a period of not less than
90 days, any necessary changes to the Sec-
retary's list of commercial fisheries pub-
lished under section 114 (along with an expla-
nation of such changes and a statement of
the marine mammals and the approximate
number of vessels or persons actively in-
volved in each such fishery) that have—

‘(i) frequent incidental mortality and seri-
ous injury of marine mammals;

**(ii) occasional incidental mortality and
serious injury of marine mammals; or

*(iii) a remote likelihood of or no known
incidental mortality or serious injury of ma-
rine mammals;

*(B) after the close of the period for such
public comment, publish in the Federal Reg-
ister a revised list of commercial fisheries
and an update of information required by
subparagraph (A), together with a summary
of the provisions of this section and informa-
tion sufficient to advise vessel owners on
how to obtain an authorization and other-
wise comply with the requirements of this
section; and

*(C) at least once each year thereafter, and
at such other times as the Secretary consid-
ers appropriate, reexamine, based on infor-
mation gathered under this Act and other
relevant sources and after notice and oppor-
tunity for public comment, the classification
of commercial fisheries and other determina-
tions required under subparagraph (A) and
publish in the Federal Register any nec-
essary changes.

‘“(2)A) An authorization shall be granted
by the Secretary in accordance with this sec-
tion for a vessel engaged in a commercial
fishery listed under paragraph (1)(A) (i) or
(ii) upon receipt by the Secretary of a com-
pleted registration form providing the name
of the vessel owner and operator, the name
and description of the vessel, the fisheries in
which it will be engaged, the approximate
time, duration, and location of such fishery
operations, and the general type and nature
of use of the fishing gear and techniques
used. Such information shall be in a readily
usable format that can be efficiently entered
into and utilized by an automated or com-
puterized data processing system. A decal or
other physical evidence that the authoriza-
tion is current and valid shall be issued by
the Secretary at the time an authorization is
granted, and so long as the anthorization re-
mains current and valid, shall be reissued
annually thereafter.

‘“(B) No authorization may be granted
under this section to the owner of a vessel
unless such vessel—

“*(1) is a vessel of the United States; or

**(ii) has a valid fishing permit issued by
the Secretary in accordance with section
204(b) of the Magnuson Fishery Conservation
and Management Act (16 U.S.C. 1824(b)).

‘(C) Except as provided in subsection (a),
an authorization granted under this section
shall allow the incidental taking of all spe-
cies and stocks of marine mammals to which
this Act applies.

“(8)(A) An owner of a vessel engaged in any
fishery listed under paragraph (1)(A) (i) or
(ii) shall, in order to engage in the lawful in-
cidental taking of marine mammals in a
commercial fishery—

‘(i) have registered as required under para-
graph (2) with the Secretary in order to ob-
tain for each such vessel owned an authoriza-
tion for the purpose of incidentally taking
marine mamrmals in accordance with this
section, except that owners of vessels hold-
ing valid certificates of exemption under sec-
tion 114 are deemed to have registered for
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purposes of this subsection for the period
during which such registration is valid;

*(ii) ensure that a decal or such other
physical evidence of a current and valid au-
thorization as the Secretary may require is
displayed on or is in the possession of the
master of each such vessel; and

**(iii) report as required by subsection (g).

‘(B) Any owner of a vessel receiving an au-
thorization under this section for any fishery
listed under paragraph (1)(A) (i) or (ii) shall,
as a condition of that authorization, take on
board an observer if requested to do so by
the Secretary.

*(C) An owner of a vessel engaged in a fish-
ery listed under paragraph (1)(A) (i) or (ii)
who—

*(i) fails to obtain from the Secretary an
authorization for such vessel under this sec-
tion;

“(ii) fails to maintain a current and valid
authorization for such vessel; or

**(iii) fails to ensure that a decal or other
physical evidence of such anthorization is-
sued by the Secretary is displayed on or is in
possession of the master of the vessel,
and the master of any such vessel engaged in
such fishery, shall be deemed to have vio-
lated this title. Such owner and master shall
be subject to penalty under sections 105 and
107 for a violation of clause (i) or (ii), and
shall be subject to a fine of not more than
$100 for each offense for a violation of clause
(iii).

‘(D) If the owner of a vessel has obtained
and maintains a current and valid authoriza-
tion from the Secretary under this section
and meets the requirements set forth in this
section, including compliance with any regu-
lations to implement an incidental take re-
duction plan under this section, the owner of
such vessel, and the master and crew mem-
bers of the vessel, shall not be subject to the
penalties set forth in this title for the inci-
dental taking of marine mammals while
such vessel is engaged in a fishery to which
the authorization applies.

‘(E) Each owner of a vessel engaged in any
fishery not listed under paragraph (1)(A) (i)
or (ii), and the master and crew members of
such a vessel, shall not be subject to the pen-
alties set forth in this title for the incidental
taking of marine mammals if such owner re-
ports to the Secretary, in the form and man-
ner required under subsection (g), instances
of incidental mortality or injury of marine
mammals in the course of that fishery.

“(4) The Secretary shall suspend or revoke
an authorization granted under this section
and shall not issue a decal or other physical
evidence of the authorization for any vessel
until the owner of such vessel complies with
the reporting requirements under subsection
(g) and such requirements to take on board
an observer under paragraph (3)(B) as are ap-
plicable to such vessel. Previous failure to
comply with the requirements of section 114
shall not bar the grant of an authorization
under this section for an owner who complies
with the requirements of this section. The
Secretary may suspend or revoke an author-
ization granted under this subsection, and
may not issue a decal or other physical evi-
dence of the authorization for any wvessel
which fails to comply with regulations im-
plementing an incidental take reduction
plan or emergency regulations issued under
this section.

“(6)(A) The Secretary shall develop, in con-
sultation with the appropriate States, af-
fected Councils, and other interested per-
sons, the means by which the granting and
administration of authorizations under this
section shall be integrated and coordinated,
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to the maximum extent practicable, with ex-
isting fishery licenses, registrations, and re-
lated programs.

“(B) The Secretary shall utilize news-
papers of general circulation, fishery trade
associations, electronic media, and other
means of advising commercial fishermen of
the provisions of this section and the means
by which they can comply with its require-
ments.

*(C) The Secretary is authorized to charge
a fee for the granting of an authorization
under this section. The level of fees charged
under this subparagraph shall not exceed the
administrative costs incurred in granting an
authorization. Fees collected under this sub-
paragraph shall be available to the Under
Secretary of Commerce for Oceans and At-
mosphere for expenses incurred in the grant-
ing and administration of authorizations
under this section.

*(g) REPORTING REQUIREMENT.—The owner
or operator of a commercial fishing vessel
subject to this Act shall report all incidental
mortality and injury of marine mammals in
the course of commercial fishing operations
to the Secretary by mail or other means ac-
ceptable to the Secretary within 48 hours
after the end of each fishing trip on a stand-
ard postage-paid form to be developed by the
Secretary under this section. Such form
shall be capable of being readily entered into
and usable by an automated or computerized
data processing system and shall require the
vessel owner or operator to provide the fol-
lowing:

*(1) The vessel name, and Federal, State,
or tribal registration numbers of the reg-
istered vessel.

*(2) The name and address of the vessel
owner or operator,

*(3) The name and description of the fish-
ery.

**(4) The species of each marine mammal
incidentally killed or injured, and the date,
time, and approximate geographic location
of such occurrence.

“(h) PENALTIES.—Except as provided in
subsection (f), any person who violates this
section shall be subject to the provisions of
section 105 and 107, and may be subject to
section 106 as the Secretary establishes by
regulations.

*(i) VOLUNTARY MEASURES.—Nothing in
this section shall be construed to limit the
Secretary’'s authority to permit voluntary
measures to be utilized in reducing the inci-
dental taking of marine mammals in com-
mercial fisheries.

**(j) CONSULTATION WITH SECRETARY OF THE
INTERIOR.—The Secretary shall consult with
the Secretary of the Interior on measures
promulgated under this section which affect
species or stocks under such Secretary's ju-
risdiction.”.

SEC. 9. PENALTIES; PROHIBITIONS.

(a) CIviL PENALTIES.—Section 105(a)(1) of
the Marine Mammal Protection Act of 1972
(16 U.S.C. 1375(a)(1)) is amended by inserting
', except as provided in section 118,” imme-
diately after ‘‘thereunder’ and by inserting
‘', harassment,” immediately after ‘‘taking’.

(b) CRIMINAL PENALTIES.—Section 105(b) of
the Marine Mammal Protection Act of 1972
(16 U.8.C. 1376(b)) is amerded by inserting
*(except as provided in section 118)"" imme-
diately after “*thereunder.

(c) PROHIBITIONS,—Section 102(a) of the Ma-
rine Mammal Protection Act of 1972 (16
U.S8.C. 1372(a)) is amended by striking “and
114 of this title or title III'" and inserting in
lien thereof *‘114, and 118 of this title and
title TV,

CONGRESSIONAL RECORD—SENATE

SEC. 10, AUTHORIZATION TO DETER MARINE
MAMMALS NONLETHALLY.

Section 101 of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 13T1) is amended by
adding at the end the following new sub-
section:

*(d)(1) Except as provided in paragraph (2),
the provisions of this Act shall not apply to
the use of measures—

*(A) by the owner of fishing gear or catch,
or an employee or agent of such owner, to
deter a marine mammal from damaging the
gear or catch;

*(B) by the owner of other private prop-
erty, or an agent, bailee, or employee of such
owner, to deter a marine mammal from dam-
aging private property;

*(C) by any person, to deter a marine
mammal from endangering personal safety;
or

*(D) by a government employee, to deter a
marine mammal from damaging public prop-
erty,

80 long as such measures do not result in the
death or serious injury of the marine mam-
mal.

*(2) The Secretary shall, through consulta-
tion with appropriate experts, and after no-
tice and opportunity for public comment,
publish in the Federal Register a list of
guidelines for use in safely deterring marine
mammals. In the case of marine mammals
designated as threatened or endangered
under the Endangered Species Act of 1973 (16
U.8.C. 1531 et seq.), the Secretary shall rec-
ommend specific measures which may be
used to nonlethally deter such marine mam-
mals. Actions to deter marine mammals con-
sistent with such guidelines or specific meas-
ures shall not be a violation of this Act.

“(3) If the Secretary determines, using the
best scientific information available, that
certain forms of deterrence have a signifi-
cant adverse effect on marine mammals, the
Secretary may prohibit such deterrent meth-
ods, after notice and opportunity for public
comment, through regulation under this Act.

‘'(4) The authority to deter marine mam-
mals pursuant to paragraph (1) applies to all
marine mammals, including all stocks des-
ignated as depleted under this Act.".

SEC. 11. INDIAN TREATY RIGHTS; ALASKA NATIVE
SUBSISTENCE.

Nothing in this Act, including any amend-
ments to the Marine Mammal Protection
Act of 1972 made by this Act—

(1) alters or is intended to alter any treaty
between the United States and one or more
Indian tribes; or

(2) affects or otherwise modifies the provi-
sions of section 101(b) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1371(b)), ex-
cept as specifically provided in the amend-
ment made by section 4(h) of this Act.

SEC. 12. TRANSITION RULE; IMPLEMENTING REG-
ULATIONS.

(a) TRANSITION RULE.—Section 114(a)(1) of
the Marine Mammal Protection Act of 1972
(16 U.S.C. 1383a(a)(1)) is amended by striking
“‘ending April 1, 1994, and inserting in lieu
thereof “‘until superseded by regulations pre-
scribed under section 118, or until December
31, 1996, whichever is earlier,”.

(b) IMPLEMENTING REGULATIONS.—EXcept as
provided otherwise in this Act, or the
amendments to the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1361 et seq.) made
by this Act, the Secretary of Commerce or
the Secretary of the Interior, as appropriate,
shall, after notice and opportunity for public
comment, promulgate regulations to imple-
ment this Act and the amendments made by
this Act within 270 days after the date of en-
actment of this Act.
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SEC. 13. TECHNICAL AND CONFORMING AMEND-
MENTS.

(a) DEFINITIONS.—Section 3 of the Marine
Mammal Protection Act of 1972 (16 U.S.C.
1362) is amended—

(1) by striking paragraph (17);

(2) by redesignating the second paragraph
(15) and paragraph (16) as paragraphs (16) and
(17), respectively; and

(3) in paragraph (12)(B), by striking “in
title III"" and inserting in lieu thereof “In
section 118 and in title IV,

(b) MARINE MAMMAL HEALTH AND STRAND-
ING RESPONSE.—The Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1361 et seq.) is
amended—

(1) by redesignating title III, as added by
Public Law 102-587 (106 Stat. 5060), as title
IV; and

(2) by redesignating the sections of that
title (16 U.S.C. 1421 through 1421h) as sec-
tions 401 through 409, respectively.

(c) UNUSUAL MORTALITY EVENT FUND.—Sec-
tion 405(a) of the Marine Mammal Protection
Act of 1972 (16 U.S.C. 1421d(a)), as so redesig-
nated by subsection (b)(2) of this section, is
amended by striking “‘a fund™ and inserting
in lieu thereof *‘an interest bearing fund".
SEC. 14. DEFINITIONS.

Section 3 of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1362), as amended
by this Act, is further amended—

(1) in paragraph (12), as redesignated by
section 15 of this Act, by striking ‘‘harass,”
each place it appears; and

(2) by adding at the end the following new
paragraphs:

**(18) The term ‘calculated removal level’
for a marine mammal stock is the product of
the following factors:

*(A) the minimum population estimate of
the stock;

*(B) one-half the maximum theoretical or
estimated net productivity rate for the stock
at a small population size; and

‘(C) if the stock is specified under section
117¢a)T), listed as endangered or threatened
under the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.), or designated as depleted
under this Act, a recovery factor that is no
greater than 1.0 to ensure that the stock will
recover to its optimum sustainable popu-
lation.

The recovery factor under subparagraph (C)
shall not be less than 0.1 for an endangered
stock, shall not be less than 0.3 for a threat-
ened or depleted stock, and shall not be less
than 0.5 for any other stock.

**(19) The term ‘Council’ means any Re-
gional Fishery Management Council estab-
lished under section 302 of the Magnuson
Fishery Conservation and Management Act
(16 U.S.C. 1852).

**(20) The term ‘harassment’ means any act
of approach, pursuit, torment, or annoyance
which—

*(A) has the potential to harm a marine
mammal in the wild; or

*(B) has the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral pat-
terns, including but not limited to migra-
tion, respiration, nursing, breeding, feeding,
and sheltering.

‘(21) The term ‘incidental take reduction
plan’ means a plan developed under section
118.

(22) The term ‘incidental take reduction
team’ means a team established under sec-
tion 118.

(23) The term ‘net productivity rate’
means the annual per capita rate of increase
in a stock resulting from additions due to re-
production, less losses due to mortality.
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**(24) The term ‘minimum population esti-
mate’ means an estimate of the number of
animals in a stock that—

*(A) is based on the best available sci-
entific information on abundance, incor-
porating the precision and variability associ-
ated with such information; and

‘“(B) provides reasonable assurance that
the stock size is equal to or greater than the
estimate.".

SEC. 15. HUMAN ACTIVITIES WITHIN PROXIMITY
OF WHALES,

(a) LAWFUL APPROACHES.—In waters of the
United States surrounding the State of Ha-
wali, it is lawful for a person subject to the
jurisdiction of the United States to ap-
proach, by any means other than an aircraft,
no closer than 100 yards to a humpback
whale or any other whale, regardless of
whether the approach is made in waters des-
ignated under section 222.31 of title 50, Code
of Federal Regulations, as cow/calf waters.

(b) TERMINATION OF LEGAL EFFECT OF CER-
TAIN REGULATIONS.—Subsection (b) of section
22231 of title 50, Code of Federal Regula-
tions, shall cease to be in force and effect.
SEC. 16. PINNIPED-FISHERY INTERACTION TASK

FORCE.

Title I of the Marine Marmmal Protection
Act of 1972 (16 U.S.C. 1371 et seq.), as amend-
ed by this Act, is further amended by adding
at the end the following new section:

“SEC. 119. PINNIPED-FISHERY INTERACTION
TASK FORCE.

‘(a) PINNIPED REMOVAL AUTHORITY.—Not-
withstanding any other provision of this
title, the Secretary may permit the lethal
removal of pinnipeds in accordance with this
section.

“(b) APPLICATION.,—Any person may apply
to the Secretary to authorize the lethal re-
moval of pinnipeds identified as habitually
exhibiting dangerous or damaging behavior
that cannot otherwise be deterred. Any such
application shall include a means of identify-
ing the individual pinniped or pinnipeds, and
shall include a detailed description of the
problem interaction and expected benefits of
the removal.

‘'(c) ACTIONS IN RESPONSE TO APPLICA-
TION.—(1) Within 15 days of receiving an ap-
plication, the Secretary shall determine
whether the application has produced suffi-
cient evidence to warrant establishing a
Pinniped-Fishery Interaction Task Force to
address the situation described in the appli-
cation. If the Secretary determines that such
sufficient evidence has been provided, the
Secretary shall establish a Pinniped-Fishery
Interaction Task Force and publish a notice
in the Federal Register requesting public
comment on the application.

‘(2) A Pinniped-Fishery Interaction Task
Force established under paragraph (1) shall
consist of designated employees of the De-
partment of Commerce, scientists who are
knowledgeable about the pinniped inter-
action that the application addresses, rep-
resentatives of affected conservation and
fishing community organizations, Indian
treaty tribes, the States, and such other or-
ganizations as the Secretary deems appro-
priate.

*(3) Within 60 days after establishment,
and after reviewing public comments in re-
sponse to the Federal Register notice, the
Pinniped-Fishery Interaction Task Force
shall—

*'(A) recommend to the Secretary whether
to approve or deny the proposed lethal re-
moval of the pinniped or pinnipeds, including
along with the recommendation a descrip-
tion of the specific pinniped individual or in-
dividuals, the proposed location, time, and
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method of removal, criteria for evaluating
the success of the action, and the duration of
the authority; and

“(B) suggest nonlethal alternatives, if
available and practicable, including a rec-
ommended course of action.

‘(4) Within 30 days after receipt of rec-
ommendations from the Pinniped-Fishery
Interaction Task Force, the Secretary shall
either approve or deny the application. If
such application is approved, the Secretary
shall immediately take steps to implement
the lethal removal, which shall be performed
by Federal or State agencies, or qualified in-
dividuals under contract to such agencies.

*(5) After implementation of an approved
application, the Pinniped-Fishery Inter-
action Task Force shall evaluate the effec-
tiveness of the permitted lethal removal or
alternative actions implemented. If imple-
mentation was ineffective in eliminating the
problem interaction, the Task Force shall
recommend additional actions. If the imple-
mentation was effective, the Task Force
shall so advise the Secretary, and the Sec-
retary shall disband the Task Force.

‘(d)  CONSIDERATIONS.—In considering
whether an application should be approved
or denied, the Task Force and the Secretary
shall consider—

‘(1) population trends, feeding habits, the
location of the pinniped interaction, how and
when the interaction occurs, and how many
individual pinnipeds are involved;

*(2) past efforts to nonlethally deter such
pinnipeds, and whether the applicant has
demonstrated that no feasible and prudent
alternatives exist and that the applicant has
taken all reasonable nonlethal steps without
success;

**(3) the extent to which such pinnipeds are
causing undue harm, impact, or imbalance
with other species in the ecosystem, includ-
ing fish populations; and

“(4) the extent to which such pinnipeds are
exhibiting behavior that presents an ongoing
threat to public safety.

*(e) LIMITATION.—The Secretary shall not
approve lethal removal for any pinniped
from a species or stock that is—

*'(1) listed as threatened or endangered
under the Endangered Species Act of 1973;

**(2) designated as depleted under this Act;
or

**(3) specified under section 117(a)T) of this
Act.

*(f) REGIONWIDE PINNIPED-FISHERY INTER-
ACTION STUDY.—(1)A) The Secretary shall
conduct a study, of not less than three high
predation areas in anadromous fish migra-
tion corridors within the Northwest Region
of the National Marine Fisheries Service, on
the interaction between fish and pinnipeds.
In carrying out the study, the Secretary
shall consult with other State and Federal
agencies with expertise in pinniped-fishery
interaction. The study shall evaluate—

**(i) fish behavior in the presence of preda-
tors generally;

*(ii) holding times and passage rates of
anadromous fish stocks in areas where such
anadromous fish are vulnerable to predation;

**(iii) whether additional facilities exist, or
could be reasonably developed, that could
improve escapement for anadromous fish;
and

**(iv) other issues the Secretary considers
relevant.

‘(B) Subject to the availability of appro-
priations, the Secretary shall, not later than
18 months after the date of enactment of this
section, transmit a report on the results of
the study required by this paragraph to the
Committee on Commerce, Science, and
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Transportation of the Senate and the Com-
mittee on Merchant Marine and Fisheries of
the House of Representatives.

*(C) There are authorized to be appro-
priated to the Secretary $700,000 for the pur-
pose of carrying out the study required by
this paragraph.

*(2) The study conducted under this sub-
section shall not be considered relevant in
any determination under subsection (c¢), nor
reviewed by any task force in connection
with considerations under subsection (d),
until such study is completed, and may not
be used by the Secretary as a reason for de-
laying or deferring a determination under
subsection (C).".

SEC. 17. MARINE MAMMAL COOPERATIVE AGREE-
MENTS IN ALASKA.

Title I of the Marine Mammal Protection
Act of 1972 (16 U.S.C. 1371 et seq.), as amend-
ed by this Act, is further amended by adding
at the end the following new section:

“SEC. 120. MARINE MAMMAL COOPERATIVE
AGREEMENTS IN ALASKA.

‘(a) IN GENERAL.—The Secretary may
enter into cooperative agreements with Alas-
ka Native organizations to conserve marine
mammals and provide co-management of
subsistence use by Alaska Natives.

“(b) GRANTS.—Agreements entered into
under this section may include grants to
Alaska Native organizations for, among
other purposes—

*(1) collecting and analyzing data on ma-
rine mammal populations;

*(2) monitoring the harvest of marine
mammals for subsistence use;

*(3) participating in marine mammal re-
search conducted by the Federal Govern-
ment, States, academic institutions, and pri-
vate organizations; and

*(4) developing marine mammal co-man-
agement structures with Federal and State
agencies.

‘'(¢) EFFECT OF JURISDICTION.—Nothing in
this section is intended or shall be con-
strued—

‘(1) as anthorizing any expansion or
change in the respective jurisdiction of Fed-
eral, State, or tribal governments over fish
and wildlife resources; or

**(2) as altering in any respect the existing
political or legal status or Alaska Natives,
or the governmental or jurisdictional status
of Alaska Native communities or Alaska Na-
tive entities.

‘*(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated for
the purposes of carrying out this section—

‘(1) $1,500,000 to the Secretary of Com-
merce for each of the fiscal years 1994, 1995,
1996, 1997, 1998, and 1999; and

**(2) $1,000,000 to the Secretary of the Inte-
rior for each of the fiscal years 1994, 1995,
1996, 1997, 1998, and 1999.

The amounts authorized to be appropriated
under this subsection are in addition to the
amounts authorized to be appropriated under
section T of the Act entitled ‘An Act to im-
prove the operation of the Marine Mammal
Protection Act of 1972, and for other pur-
poses’, approved October 9, 1981 (16 U.S.C.
1384)..

SEC. 18, BERING SEA MARINE ECOSYSTEM PRO-

TECTION.

Section 110 of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1380) is amended by
striking subsection (¢c) and inserting in lieu
thereof the following:

*(e)(1) The Secretary of Commerce, in con-
sultation with the Secretary of the Interior,
the Marine Mammal Commission, the State
of Alaska, Alaska Native organizations, and
fishery and environmental groups, shall, not
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later than 180 days after the date of enact-
ment of the Marine Mammal Protection Act
Amendments of 1994, undertake a scientific
research program to monitor the health and
stability of the Bering Sea marine ecosystem
and to resolve uncertainties concerning the
causes of population declines of marine
mammals, sea birds, and other living re-
sources of that marine ecosystem. The pro-
gram shall address the research rec-
ommendations developed by previous work-
shops on Bering Sea living marine resources,
and shall include research on subsistence
uses of such resources and ways to provide
for the continued opportunity of such uses.

*(2) To the maximum extent practicable,
the research program undertaken pursuant
to paragraph (1) shall be conducted in Alas-
ka. The Secretary shall utilize, where appro-
priate, traditional local knowledge and may
contract with a gqualified Alaska Native or-
ganization to conduct such research.

*(3) The Secretary of Commerce, the Sec-
retary of the Interior, and the Commission
shall address the status and findings of the
research program in their annual reports to
Congress required by sections 103(f) and
204.".

SEC. 19. INTERJURISDICTIONAL FISHERIES ACT
OF 1986.

Section 308(b) of the Interjurisdictional
Fisheries Act of 1986 (16 U.S.C. 4107(b)) is
amended by striking ‘‘$2,500,000 for each of
the fiscal years 1989, 1990, 1991, 1992, 1993,
1994, and 1995 and inserting in lieu thereof
**$65,000,000 for each of the fiscal years 1994
and 1995,

SEC. 20. COASTAL ECOSYSTEM HEALTH.

{a) REQUIREMENT ToO CONVEY.—Not later
than September 30, 1994, the Secretary of the
Navy shall convey, without payment or
other consideration, to the Secretary of
Commerce, all right, title, and interest to
the property comprising that portion of the
Naval Base, Charleston, South Carolina,
bounded by Hobson Avenue, the Cooper
River, the landward extension of the north-
west side of Piler R, and the fenceline be-
tween the buildings knows as RTC-1 and 200.
Such property shall include Pier R, the
buildings known as RTC-1 and RTC4, and all
walkways and parking areas associated with
such buildings and Pier R.

(b) SURVEY; EFFECT ON LIABILITY OF SEC-
RETARY OF THE NAVY.—The acreage and legal
description of the property to be conveyed
pursuant to this section shall be determined
by a survey approved by the Secretary of the
Navy. Such conveyance shall not release the
Secretary of the Navy from any liability
arising prior to, during, or after such con-
veyance as a result of the ownership or occu-
pation of the property by the United States
Navy.

(c;USE BY NATIONAL OCEANIC AND ATMOS-
PHERIC ADMINISTRATION.—The property con-
veyed pursuant to this section shall be used
by the Secretary of Commerce in support of
the operations of the National Oceanic and
Atmospheric Administration.

(d) REVERsSION RigHTS.—Conveyance of the
property pursuant to this section shall be
subject to the condition that all right, title,
and interest in and to the property so con-
veyed shall immediately be conveyed to the
public entity vested with ownership of the
remainder of the Charleston Naval Base, if
and when—

(1) continued ownership and occupation of
the property by the National Oceanic and
Atmospheric Administration no longer is
compatible with the comprehensive plan for
reuse of the Charleston Naval Base developed
by the community reuse committee and ap-
proved by the Secretary of the Navy; and

CONGRESSIONAL RECORD—SENATE

(2) such public entity provides for reloca-
tion of the programs and personnel of the
National Oceanic and Atmospheric Adminis-
tration occupying such property, at no fur-
ther cost to the United States Government,
to comparable facility, including adjacent
waterfront and pier, within the Charleston
area.

Mr. JOHNSTON. Madam President, I
move to reconsider the vote.

Mr. WALLOP. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

NATIONAL PARK SERVICE CONCES-
SIONS POLICY REFORM ACT OF
1994

The Senate continued with the con-
sideration of the bill.

Mr. JOHNSTON. Madam President, I
ask unanimous consent that we resume
consideration of S. 208.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

PRIVILEGE OF THE FLOOR

Mr. WALLOP. Madam President, I
ask unanimous consent that Jim
Beirne, Jim O'Toole, Jim Tate, Kelly
Fischer, Carol Craft, Gerry Hardy, and
Camille Heninger of the Senate minor-
ity staff be permitted the privileges of
the floor during the pendency of S. 208.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The Senator from Louisiana.

Mr. JOHNSTON. Madam President,
S. 208 as reported from the Energy and
Natural Resources Committee would
reform the process by which the Na-
tional Park Service awards contracts
to private persons or corporations who
seek to do business inside our national
parks. The legislation has been before
our committee in one form or another
for many, many years. It has been the
subject of numerous hearings, some as
early as 1979, and has been considered
at several committee business meet-
ings. Throughout this process, under
the leadership of the Senator from Ar-
kansas, Mr. [BUMPERsS], who is the
chairman of the Subcommittee on Pub-
lic Lands, National Parks and Forests,
we have crafted a very reasonable and
progressive bill. This measure is a bi-
partisan measure. It was ordered re-
ported by the committee by a vote of 16
to 4.

Our colleague from Utah, Senator
BENNETT, worked very closely with
Senator BUMPERS to craft the com-
promise bill before us today. In fact,
Senator BENNETT, who is one of the re-
nowned businessmen of this body, put a
businessman's approach to the matter
of concessions in national parks, and I
think our result is one that utilizes the
best of business principles, that is com-
petition, so that the park concessions
will be awarded to the very best of the
applicants.

Madam President, under today’s law
before this bill is enacted we do not
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have a competitive situation in our na-
tional parks. To the contrary, those
that have the concessions are almost
guaranteed that they will get a re-
newal of that contract. That is so be-
cause of two features of the present
law. The first is what we call the
possessory interest so that all of the
improvements that are made in a na-
tional park are, in effect, the property
of the concessioner so that when it
comes time to renew the contract, any-
one who wishes to compete must pay
the full or “sound” value, what in ef-
fect is the fair market value, for all of
the improvements made at that na-
tional park. Improvements at our big
national parks total hundreds of mil-
lions of dollars. In effect, if you build a
hotel at a national park, then there is
no depreciation of that asset. Rather
the concessioner gets to keep the as-
sets, and at the termination of the con-
tract anyone who wishes to bid for that
new contract must pay the full non-
depreciated value of that asset.

The second basis on which it is al-
most impossible to compete is that
concessioners get a preferential right
to renew. That means that if someone
goes to all of the expense, trouble, dif-
ficulty and time of putting together a
bid for a concession, then the existing
concessioner has the right to come in
and equal or exceed that bid.

So, on that basis, no one is going to
go through the trouble and expense to
make the bid and, indeed, have to put
up all the money for the assets and
then find that he or she is unable to
get the contract because the existing
concessioner equals the bid that they
made.

So what we have done, Madam Presi-
dent, is provide for a competitive selec-
tion process. It prohibits the pref-
erential right of renewal unless the
contract is less than $500,000. In those
very small contracts, the Park Service
is permitted to go ahead with the pref-
erential right of renewal. In all others,
it must be done on a competitive basis.

With respect to the possessory inter-
est, those who have assets, conces-
sioners who have these assets at the
present time, will be able to keep those
assets. So, if an existing concessioner
wishes to, or is not successful in get-
ting a renewal of the contract, then the
person who gets the contract would
have to pay him the full possessory in-
terest, the full fair value of those as-
sets. However, if the concessioner is
able to get a renewal of the contract,
then he must begin to depreciate that
asset on the basis of the number of
years provided by the Internal Revenue
Code, which, in today’s code, would
provide for 39 years.

So, Madam President, what we have
here is a bill that will ensure that na-
tional park concessions are managed
not only in the interest of the tax-
payers, so as to maximize the return to
the taxpayer, but so that we will be
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able to get the best concessioner, the
one who competitively is able to bid for
the contract.

I think, Madam President, what we
have in this bill is national park policy
which is realistic and combines the
very best of park policy with the best
of business policy.

For that reason, Madam President,
this bipartisan measure was, as I men-
tioned earlier, passed out of committee
by a vote of 16 to 4.

Madam President, the instant bill be-
fore us really is a tribute to Senators
BUMPERS and BENNETT, who worked
this bill out. They worked out com-
plicated, difficult and, 1 might say,
controversial provisions of this bill. In
doing so, it was able to garner the
overwhelming support of the Senate
Energy Committee. Both of those Sen-
ators have my congratulations for an
excellent job done in putting together
a difficult bill.

I yield the floor.

Mr. WALLOP addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming.

Mr. WALLOP. Madam President, I
am sure it is a very rare occasion upon
which I would disagree with the busi-
ness judgment or the political judg-
ment of my friend from Utah, Senator
BENNETT. And rarely have I been on the
other side of a bill that the committee
has brought to the floor from the Sen-
ator from Louisiana. In fact, the two of
us, I still believe, passed the only real-
ly major piece of legislation in the last
Congress, the national energy strategy.

Madam President, I find, from talk-
ing to colleagues, the first thing every-
body wonders is, what is all the fuss
about? I mean, who can be worrying
about a couple of hot dog stands? That
is what the concessions are. They do
not know, the average person in this
body does not have a clue, what we are
talking about. And possessory interest
puts them straight to sleep. It is a
word not often used in the rest of busi-
ness.

But, it is important I think to realize
what the concessions are. They are the
hotels, they are the dude ranches, they
are the rafting operations, they are the
gasoline and convenience stores, they
are riding, guiding, sight-seeing oper-
ations, depending on the nature of the
park; they are the bus systems, they
are boating opportunities, they are
what America has asked the private
sector to do for it.

The Senator from Louisiana said,
quite correctly, that these assets run
to hundreds of millions of dollars.
Madam President, that is precisely cor-
rect, and the taxpayer did not pay a
dime for it. Nor would the taxpayer
have paid a dime for it; not even during
the plush times of absolute abandon on
deficits and Government spending,
would we have ever funded what the
private sector has funded.

That, Madam President, was the
whole point when Congress passed Con-
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cessions Policy Act of 1965. We in-
tended, on purpose, to discourage the
turnover of concession operations.

As a matter of Federal policy—and a
darn good one it has been, too—we de-
cided that the private sector should be
encouraged to provide the visitor serv-
ices. They would be regulated and they
would be allowed to make a reasonable
profit. In exchange, they, and not the
Federal Government and not the tax-
payers of America, would be required
to raise the capital to construct and
maintain facilities to standards set by
the Federal Government.

Continuity of good services at rea-
sonable rates to our park visitors was
judged to be more important than the
collection of receipts. That was at a
time when the national parks were to
be considered public treasures for the
benefit of the public. That was before
reinventing Government tried to turn
them into cash registers for the Fed-
eral Government.

Madam President, I will talk for a
minute about the right of possessory
interest and the preferential right of
renewal, along with the ability to
award long-term contracts. These were
all included in the Concessions Policy
Act to provide the contractor with the
necessary collateral to take to a lend-
ing institution—a bank or whatever;
investors, even—so that moneys could
be borrowed to fund park improve-
ments for the visitor.

We have gotten off on the idea, some-
how or another, that these were proc-
esses for the concessionaires. The Con-
gress made a specific decision—and a
wise one it has been—that these mon-
eys would be invested for the pleasure
of the visiting public, the convenience
of and the safety of. And this was con-
sistent with our view that these types
of improvements and services should be
furnished by the private sector and not
the taxpayer.

The success of the program in conces-
sions is obvious, if you look at the pri-
vately operated visitor facilities in
America's national parks today. Under
no set of circumstances—I defy any-
body in either body to tell me that
they believe that the Federal Govern-
ment would have developed, would
have constructed, and would have
maintained the hundreds of visitor fa-
cilities throughout the park system
without this private sector involve-
ment and, more importantly, without
making major trips to the Federal
Treasury for buckets of money.

Has it been entirely, 100 percent per-
fect? Of course it has not. But I will
tell the Senate this: it has been more
successful than darn near any Federal
program that anybody can point out to
me. And we are on the threshold of toy-
ing with it for a new idea.

The situation in the parks has not
changed and, in fact, has become grave-
ly worse, given the budget constraints
and our unending appetite to add more
parks.
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One of the things we are about to do
is add another park in California called
East Mojave. This, after having accept-
ed the Presidio, which is going to cost
us more than Yellowstone, more than
even Yosemite, and more than most of
the rest of the parks in the system
combined. But we are not going to add
any more personnel and we are not
going to add any more money. And
guess what is going to happen?

The Secretary has already taken 400
people out of the National Park Sys-
tem and put 301 of them in his office.
And we are sitting around here taking
the one thing that works, and my guar-
antee is that it will add somewhere be-
tween $150 and $200 million a year out
of a budget of $1 billion to the National
Park System’s problems.

These facilities that exist in our
parks are, by and large, wonderful.
There are facilities that still need to be
developed, and there are some that
need to be replaced and some that need
to be maintained. It is unfortunate
that the very fundamental building
blocks of the successful and cost-effec-
tive program have been undermined
and eliminated by the legislation re-
ported by our committee. It is unfortu-
nate the Appropriations Committee
does not understand the magnitude of
the expenses they will bear if this leg-
islation is to pass.

Let there be no misunderstanding;
the parks will receive their money, al-
though not all they need. Other pro-
grams will suffer as well.

While I understand and do not quar-
rel with the proponents of this legisla-
tion, who believe their efforts will re-
sult in increased competition and reve-
nue, it is my belief that, as reported,
this legislation will exact an enormous
price from the taxpayers, and worse
still, will result in a degradation to the
National Park System and a very spe-
cific degradation to the services pro-
vided to the visitors of the National
Park System.

The Senator from Louisiana said, *‘It
is going to maximize the return to the
taxpayer. It gets you the very best
franchisee.” Madam President, the
very best franchisee has nothing to do
with this. It will get you the cheapest
franchisee—who may or may not be a
good franchisee—but he will darned
sure be the cheapest. His effort to try
to maximize the return of the invest-
ment that he is about to make will re-
sult either in lower fees from the Na-
tional Park Service charged to the
franchisee, or higher costs to the visi-
tors. That is what this will get you.

Under current law and under current
practice, concessionaires are encour-
aged to make investments to the infra-
structure to accommodate park visi-
tors, and so they should. They obtain
their own capital and comply with all
Federal requirements. Title to all the
facilities resides with the United
States, and that is wherein this crazy
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word ‘‘possessory interest’’ comes, be-
cause while there the title resides, the
franchisee, if he is to lose that for rea-
sons of malperformance or other rea-
sons, then the Park Service and the
Government owes him the fair market
value of those improvements.

Possessory interest is calculated as
to the sound value of those improve-
ments, and that possessory interest has
to be either acquired by the Govern-
ment or a new concessionaire if the
current one does not obtain a renewal
of his contract. That is the basis upon
which people can go to borrow money.
There is nothing strange in the busi-
ness world about that. The guy goes to
the bank. He says, ‘‘Here is what my
interest is. Here is what you can get
from me should I collapse and fail. This
is the reason I am able to come to you,
Mr. Banker, and borrow money."

The new concessionaire is going to
say, ‘‘I have a contract from the United
States Government. That guarantees
me at the end of time I get half the
value, a depreciated half of this thing.
But I have no possessory interest in it.
It is declining.”

These changes will simply have to be
reflected, and I am certain my col-
league from Utah, as a businessman,
will understand that. They have to be
reflected. Nobody is going to absorb
them by ignoring them. So it certainly
eliminates the collateral basis upon
which to finance improvements. My
concern is the practical effect of failing
to grandfather those existing
possessory interests.

The legislation as reported applies a
schedule to reduce the value of any ex-
isting possessory interest if the present
contract is renewed. That is a cute the-
ory, but let us examine the implica-
tions of that in practice, in the actual
business world in which these people
are going to have to operate. Assume
for the sake of argument this is an ex-
isting concessionaire who has invested
in a modest facility which provides
limited accommodations, meals, sup-
plies, and fuel for visitors in a park
with a very limited season. Not all our
parks have the 12-month season of the
parks in the chairman’s State, or in
Florida, California, or Arizona. A lot of
them, as in my State and Alaska and
the State of the Senator from Utah,
have a limited season. The money they
make, the return on their investment,
has to be made in 4 months, 5§ months—
certainly not 12.

The possessory interest that exists
today, of a concession the likes of
which I described, could be in the
neighborhood of $5 million, based on
sound market value. The contract is
coming up now for renewal. Let us as-
sume the new contract will be for 10
years with a 20-year devaluation sched-
ule. A concessionaire, who is the inves-
tor today, is faced with a choice.
Should the concessionaire renew, he
will directly forfeit approximately $2.5
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million over the life of the contract
under this legislation. So now he either
makes that up in higher charges or
gets it back from the Park Service in
lower franchise fees, or he will simply
leave and ask for his $5 million for
some other enterprise. These people are
not fools. They have a great affection
for the national parks and they have a
great affection for the jobs they do.
But they are not fools and $5 million is
better than $2.5 million. The latter is
the more likely scenario.

That possibility is even more likely
if you consider the time value of the
funds. If the concessionaire stays, the
$5 million interest will be reduced to
$2.5 million under the terms contained
in this bill. If he were to take the $5
million and invest it at 7 percent over
the same period, it would be worth $10
million. Do we really expect people to
forgo $7.5 million for the privilege of
being abused by the Department of In-
terior?

There are family operations where
the possessory interest represents a
large portion of their estate, and keep
in mind that a lot of these concessions
about which we are talking are family
operations. The former Director of the
Fish and Wildlife Service, Mr. John
Turner, his family has been operating
in Grand Teton National Park since be-
fore it was a national park. So these
are a portion of an estate.

What responsible family is going to
leave their estate to be divided in half
by the Federal Government? Sadly and
reluctantly, they will leave, the people
who have been providing this kind of
service to visitors to the National Park
System. And you are telling me that
you are going to get a better conces-
sionaire than people who have been
able to stay in business for 75 years as
a family? They have been able to stay
because they have been good, because
they have run good businesses, because
people like to come and have the guid-
ed nature tours, and to ride the horses
that they have, and to go on the pack
outfitting trips and run the river. They
have been good for all this time. But
this is their family's estate and they
dare not leave it on the table; they just
dare not.

So assuming the existing conces-
sionaire does what is likely, who gets
to pick up the tab? Under current law,
it would be the new concessionaire,
who would then hold a possessory in-
terest and, in fact, would use the
possessory interest as collateral for the
loan to pay off the existing conces-
sionaire.

However, under the legislation in
front of us, any new concessionaire is
faced with the same prospect of paying
$5 million and watching that invest-
ment dwindle to $2.5 million over the
contract term.

Again, Madam President, these peo-
ple are not fools, either the ones that
are there or the ones that will be com-
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ing in. That investment will have to be
recouped in higher charges to the na-
tional park visitor or lower fees from
the National Park Service. Somewhere
or another, it is not going to come just
out of the tax advantages of being able
to depreciate property. It will not.

The statute that sits in front of us
eliminates the value of the purchased
interest as collateral. I do not know
why that is hard to see. I really do not
know why it is hard to see. These oper-
ations are not such gold mines in their
entirety—there may be one or two—but
in their entirety, they are small busi-
nesses yielding very little return. They
are yielding livings to mom-and-pop
operations. They are yielding the abil-
ity to create small estates, like the
rest of America’s businessmen and
women have.

The most likely result is that all the
parties are simply going to let the Fed-
eral Government buy out the existing
concessionaire and then bid on con-
tracts without any possessory interest.
That contract is not going to be of the
same value. No businessman around is
going to do it. The Park Service is
going to hold an item that it has paid
for with taxpayers' money that imme-
diately has a diminished value as a
consequence of the passage of this bill.
Why is that hard to understand?

It accomplishes the goal of the legis-
lation, gets it out of the hands of the
existing concessionaire, and it gets
people to bid for it. It gets them to bid,
I will grant you that. But it does so at
the expense of a beleaguered national
park system, and out of the limited
funds available to the Appropriations
Committee and ultimately out of the
ability of the National Park System to
take care of the national parks under
its control.

The entire budget for the National
Park Service in 1994 is just over $1 bil-
lion. A lot of us are, with good reason,
concerned about the present level of
park maintenance and, even more so,
Madam President, about the backlog in
land acquisition. We should be con-
cerned when 20 percent of the Park
Service budget or 15 percent over the
next 10 years goes to paying off
possessory interest when we have
taken the property of Americans and
refuse to pay for them.

A lot of Americans do not realize
that this Congress annually authorizes
new parks, many of which have private
property holdings. Congress has the
biggest appetite in the world for parks.
We use it to run for reelection. We use
it to say great things about America.
But, Madam President, we have abso-
lutely no stomach in the world for pay-
ing for it. In the Chair's own State, in
California, in Wyoming, in Indiana, in
Utah and Florida, in virtually every
State, there are Americans whose prop-
erty has been declared national parks
for which we have not paid.

Now all of a sudden we are going to
put concessionaires at the front of the
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line and virtually force them into the
decision of saying, yes, pay for these.
A, it is not right; B, it is bad business;
and C, it further diminishes the capac-
ity of the National Park System to
pursue its mission. We are not going to
add any more money to it. We abso-
lutely are not. And we are already tak-
ing personnel away from it while add-
ing more parks to it.

There is something really silly about
this operation, and I do not know how
to get the attention of the Senate to
say how absolutely silly it is. We have
all the right words and all the right
names: Competition; revenues to,the
Treasury; it will pay us more. But an
examination of this bill shows us the
opposite.

There is fundamentally something
wrong with this picture. On the one
hand, we, as the Congress, and this ad-
ministration, are advocating private
ownership of lands and facilities within
the former Soviet Union. On the other,
we now seem to be striving to get more
Government ownership of the private
facilities which occupy our Federal
lands.

The cost to purchase existing
possessory interests will be expensive—
as the Senator from Louisiana men-
tioned the values of them—and it is un-
necessary and it is counterproductive.
The appropriators ought to be paying
attention. Somebody is going to have
to pay. It is not going to come for
nothing. It will not be the new conces-
sionaire. It will be the taxpayer and a
system that is underfunded and under
siege.

The legislation will do enormous
harm to a system that has served very
successfully, wvery handsomely the
parks’ visitor for over three-quarters of
a century. Visitors who have become
accustomed to a high quality of service
may some day ask us: ‘‘What hap-
pened? Why did you do it?”

We are not even going to try this
thing before we put it in play; we are
just going to do it.

In the interim, revenues to the
Treasury almost certainly will be de-
creased. Services in our parks will be-
come too expensive for the average vis-
itor to afford. Maybe that is the way
we can limit the visitors to America’s
national parks, by making them just
the playgrounds of the upper-middle
class and the rich—no longer the play-
grounds of the great touring American.

The process of using concessions
must go up. Somebody has to pay and
it is going to be the visitor or it is
going to be the Treasury, and we do not
have it in the Treasury and we are not
going to let the parks disappear. The
private facilities will either begin to
degrade or eventually be owned by the
Government and then they will de-
grade, if history is any judge, and at
some point in time, it is going to cost
fortunes to rehabilitate what we have
allowed to be destroyed.
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Guess how we are going to do it? We
are going to go back to the system that
we have today which grants a
possessory interest so that people can
get the capital to do it. That is the
only way it is going to be. I promise
you that nobody in Congress is going to
give you money to rebuild the Lake
Hotel in Yellowstone or any of the
other wonderful facilities that exist.
Congress is not going to do that.

I really appreciate the efforts of the
colleagues who have attempted to re-
form the Concessions Policy Act. I do
not charge them with acting in bad
faith. Far from it. I honestly believe
that they think that this is going to be
better than the system that exists. I
thoroughly and I completely disagree. I
have grown up in national parks. I
have had friends and family who have
worked in the national parks. I know
what these things are about.

If enacted, this legislation will
produce practically no additional reve-
nue if it works perfectly. And guess
what? The revenue is not going to go to
the national parks. The revenue, what-
ever little there is, is going to go to the
Treasury. We tried. Senator JOHNSTON
and I and others worked very hard to
get the entrance fees raised so that:
First, they were worth collecting; and,
second, that they could stay in the
parks, but they were raised. It was no
sooner passed and all that Americans
got out of it was higher entrance fees.
They sure did not get an improvement
in trails or improvement in visitor fa-
cilities or sure did not get an increased
number of America’s acres that have
been confiscated and paid for. Nothing
happened good to the parks out of rais-
ing the fees, and we all tried very hard
to see to it that that was the specific
result of it.

I have long advocated that conces-
sions should be paying higher franchise
fees. Madam President, that is not the
fault of the system. That is the fault of
the business managers of the National
Park Service, and that can be changed.
If people really want to put these
things on a more business-like basis,
all they have to do is write a better
contract.

Some of the contracts that have been
written by the system are a joke, but
that is not the fault of the act. That is
the fault of incompetence in governing,
and incompetence in governing is not a
franchise of either party. It is the
mark of both parties. It is the mark of
Government. But you can do better,
and there is no reason to tear down a
system that has provided excellence
from one end to the other in order to
do better.

To think differently is basically to
think and to subscribe to the adminis-
tration’s views that this great national
park system is for amusements to be
run for money and not for the purpose
of setting them aside to preserve them
and protect them for the future and
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provide for the current enjoyment of
Americans. That is why they were put
together. They are not to be a coin ma-
chine for the Treasury, especially when
the Treasury refuses through the of-
fices of the Congress to provide the
money to run those parks well, and
now we are going to take on the addi-
tional load of buying concessions and
operating them until we get new con-
cessionaires?

It is a joke, Madam President. The
current system is the best example I
know of how a private/public partner-
ship should work. It provided millions
and millions and millions of dollars in
vital infrastructure and services to the
visitors to the parks all at no cost to
the taxpayers and all with the result of
good, solid facilities for America’s
parks visitors to enjoy when they are
in the parks.

The committee chose to change the
conditions of the right to possessory
interest and in so doing, in my judg-
ment, will initiate the biggest buyout
that the Park Service has ever had. Ex-
isting concession operators will have
no alternative but to leave their busi-
nesses on termination date unless they
are very, very big and they can write
these things off in other ways.

What you may see is just a swap of
ownership; that which TW Services
now owns will go to the market and
ARA will buy it, and that which ARA
now owns TW Services will buy, all of
them trying to recoup a capital situa-
tion which they now understand and
which they entered into with good
faith. And their new judgment is going
to be, I trust, the Congress not to
change it again when they go to the
bank for more capital.

In my judgment, existing concession
operators have no alternative but to
leave their businesses on the termi-
nation date, and in my judgment that
will result in a Government buyout be-
cause successor interests will have the
same problem—unless, of course, it can
be acquired more cheaply, and the only
way you can acquire it more cheaply is
to buy it from the Park Service, which
will be forced to buy them out.

Now, unfortunately, not all the con-
cessions are small in size. This legisla-
tion will be an extraordinarily expen-
sive piece of business. There is no accu-
rate record of how much the total
possessory interests held by conces-
sionaires is worth in today’s dollars,
but one has only to look at the hotels
and the lodges and the restaurants and
marinas and other facilities around the
service to realize that as concession op-
erators opt out for more lucrative pas-
tures, the cost to the Government
could run into billions.

In all fairness, there will be some
concessionaires who do elect to stay in
business, but they will be few and they
will be corporate interests, certainly
not family interests—corporate inter-
ests that can move these kinds of in-
vestments.



5506

Sheer economics will dictate others
to leave. It just does not make any
sense. They can simply leave their
present contract, pocket taxpayer
funds which the legislation so gra-
ciously gives them and then go right
back in and bid. They will be richer,
the Federal Government poorer, but we
will have satisfied the need to look
very fine in front of those who say that
we do not have enough competition in
the current system. They will never
judge us. We will not be around to be
seen when this turns out to be as I pre-
dict.

I will have a couple of amendments
to offer today, one which will provide a
standby option to deal with possessory
interest, which would leave the Sec-
retary with his current discretion to
continue it on renewal or negotiate a
different arrangement should my views
prove to be correct.

My second amendment is, lest we
lose track of all of this and become
anonymous, as we so often do, will
mandate certain reports to Congress so
that our successors may judge if we
were right or wrong in our actions
today.

I hope I am wrong. It will be good for
the park system. It would be very good
for the park system if I am wrong. But
I do not think I am. We have not got-
ten around to figuring out how to try
this. We are just going to go do it even
though we have in hand a system which
has worked and we know it to have
worked. But there is something that
bothers people about people being suc-
cessful when they have franchises from
the Government. There is something
that makes us as legislators feel very
uncomfortable that somebody is mak-
ing money without ever realizing what
the somebody making money is provid-
ing for the citizen. He is providing the
best visitor facilities of any national
park system that exists anywhere in
the world.

I have been all over the world,
Madam President. I have been on the
African Continent, been in China, been
in Japan, been in Europe, been in Brit-
ain, been in South America. I have
been to parks in all of these places.
They do not hold a candle to what we
have done, and I tell you we deal with
it carefully or we abandon it.

The intent of the amendment is to
allow the Secretary the discretion to
allow any concessioner the right to re-
tain his possessory interest, and only
to the extent that the continuation of
such interest advances the policy ob-
jectives of the act. By passing this
amendment we can possibly avoid a
cost to the Government that will be in
the billions of dollars.

Possessory interest is a right under
current law and in many cases worth a
substantial amount of money. If Con-
gress chooses to eliminate the right of
possessory interest the owner of the
right is entitled to just compensation.
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By maintaining possessory interest
in a facility a concessioner will be ex-
pected to continue to invest their own
money in capital improvements. If the
existing concessioner changes he or she
would be reimbursed for their
possessory interest and the new conces-
sioner would have the possessory inter-
est. if the Secretary has determined
that continuation would advance the
policy set forth in the committee
amendment. Voting for this amend-
ment gives us a way out of coming up
with money we do not have, and in ad-
dition our counties will not be im-
pacted quite as soon.

For example, the Park Service elimi-
nated possessory interest at Yosemite
National Park., This means that
Mariposa County will have a $700,000
short fall—1993 dollars—to its tax base.
This is something that the residents of
Mariposa will have to make up from
other sources.

Madam President, another point that
I must make is to describe the situa-
tion facing an existing concessioner. If
for a moment we assume that at a park
in your State there is a concessioner
we will call ““A” with a possessory in-
terest of $1 million in real property.
A" faces a renewal of a 10-year con-
tract with an assumed 20-year schedule
for reducing the value of the possessory
interest. At the present time, A's
possessory interest is worth $1 million
and can be used as collateral. The real
property's value as collateral is de-
valued upon enactment of the legisla-
tion because the legislation would re-
duce the value over time. The value is
also minimal for any new concessioner
upon enactment of this legislation.

For A, however, the cost of renewal
is not simply the decrease in value over
the 10-year contract period of $500,000—
$1 million times length of contract di-
vided by reduction schedule. Instead,
the cost of renewal to “A” is the dif-
ference between that value—$500,000—
and the time value of the $1 million
over the same period. $1 million in-
vested at 7 percent compound interest
would be worth $2 million at the end of
10 years, so the actual cost of renewal
to “A” is $1.5 million at the end of 10
years. Coupled with the loss of the in-
terest as further collateral, this legis-
lation should discourage present con-
cessionaires from continuing, unless
the Park Service buys them out. And it
discourages a new concessioner from
coming in, until the Park Service buys
out the current concessioner. Either
way, business decisions dictate that
the Federal Government must buy out
the current possessory interest.

My amendment simply allows the
Secretary the discretion to avoid the
problems presented in this scenario. If
he so chooses, he can continue
possessory interest for the purposes of
fiscal responsibility and integrity. In
addition to the cost of concessionaires
leaving and taking the value of their
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real property with them, we must con-
sider the potential cost of the conces-
sion bill on appropriations. The Con-
gressional Budget Office estimates that
within the next 5 years, 90 percent of
all franchise fees will be going into the
new fund established by this legisla-
tion. Assuming that perhaps 90 percent
of the contracts will have been re-
newed, I present this plausible sce-
nario—Concessioner A has  'a
possessory interest. If ‘A’ chooses to
renew, which is not likely based on
what I just told you, ‘A" knows that
the value of the possessory interest
will be reduced over a period of years.

If' “A” does not renew, either the
Park Service or a new concessioner
would have to pay ‘“A" the full value of
the real property in the possessory in-
terest. A likely scenario is that exist-
ing concessionaires will decide to cap-
ture their possessory interest and rein-
vest it elsewhere. This scenario is par-
ticularly likely where the possessory
interest is significant, or represents
the major assets of a firm or family.
For a family, that possessory interest
may represent funds for children’s edu-
cation, retirement, or inheritance.

If the existing concessioner walks,
other potential concessionaires may
very well wait until the Park Service
pays concessioner “A" so they do not
have to absorb the cost. Only then will
all future bids on the concession be free
of the expense of the value of the
possessory interest.

We do not have a firm estimate on
the total amount of possessory inter-
ests outstanding in the hands of cur-
rent concessionaires. However, a brief
survey of some of the existing conces-
sionaires has yielded figures of over
$500 million, with individual figures
ranging from $100,000 to almost $150
million. And, this is only a partial in-
ventory with the value of some major
concessions unknown. If the final fig-
ure winds up around $1 billion, and one
assumes that 90 percent of the con-
tracts will come up over the next 5
years, as CBO did, then Interior and re-
lated agencies will assume a potential
indebtedness of about $180 million each
year. That $180 million will come at
the expense of National Park mainte-
nance and other programs funded by
Interior and related agencies. The
other alternative is that the Secretary
will reduce fees to enable the conces-
sionaires to recapture his investment.
That would reduce Federal revenues
and increase the deficit.

The easy way to avoid the possibility
of present concessionaires leaving, and
taking the value of their assets with
them is to provide the Secretary with
some discretion on all current
possessory interests. Over time, the
Park Service may be able to buy out
existing interests, but that is some-
thing that can be controlled in appro-
priations.

I need to stress again that my
amendment cures the problems pre-
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sented in this scenario by allowing the
Secretary the discretion to continue
possessory interest if it meets the pol-
icy objectives of the act.

In this manner the Secretary has
some control over the maintenance of
fiscal responsibility during the appro-
priations process. We have discussed
the likely scenario that existing con-
cessionaires may decide to capture
their possessory interest and reinvest
it elsewhere. And, we have discussed
the undesirable effect to this legisla-
tion on the appropriations process, If
passed as currently written, there is
the potential that the need for appro-
priated funds will be totally unpredict-
able, and possibly overwhelming.

My amendment reserves the options
of the Secretary to meet the policy ob-
jectives of the act without further di-
rection from Congress.

I yield the floor.

Mr. BENNETT addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Utah.

Mr. BENNETT. Madam President, I
share in some of the concerns that my
good friend from Wyoming voiced when
he began his presentation. I am uncom-
fortable opposing the Senator from Wy-
oming on a business or political mat-
ter, and I have great respect for his
judgment and his predictive powers. I
think his analysis of what is going to
happen is right on most of the time.

At the same time, I must rise to dis-
agree with him on this occasion. He
says he hopes he is wrong about his
predictive powers. Obviously, so do L
But I would like to respond to some of
the issues that he has raised and make
it clear why I am supporting this par-
ticular legislation.

First, I must agree completely with
the Senator from Wyoming in his dis-
cussion about the wisdom of the past
with respect to national parks. I agree
that our decision—ours, that is, the
Congress—was a wise one in setting up
the system that we have at the mo-
ment. I agree that the Federal Govern-
ment would undoubtedly not have put
the amount of investment into the na-
tional park concessions that has been
put there. And I applaud the past Con-
gresses for the action that they have
taken. The one thing with which I dis-
agree with the Senator from Wyoming
is his statement that the situation has
not changed. As I look at it, I think
there has been significant change that
requires some kind of change in the un-
derlying statute. The change has been
in the number of visitors going to the
national parks and the demand that
has been made on the concessions and,
as a consequence, in the attractiveness
of a concession to an investor.

I can understand that where there
are a limited number of visitors to a
national park and where there is a lim-
ited season in the national park, un-
usual inducements are going to have to
be offered to a businessman or business
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woman to get him or her to go in and
take the risk involved in that cir-
cumstance. But let 10 years pass and
the number of visitors double, triple, or
quadruple, and all of a sudden you have
a sitnation where the concession is an
extremely valuable economic asset.

And we are saying, ‘“Well, if you hap-
pened to have been lucky enough 15
years ago to be the one to get the con-
cession, you now have a lifetime right,
an eternal right, to hang onto that and
reap the benefits from it regardless of
what may have changed in the market-
place.” Then we would protect that
eternal right to the point of freezing
out any competitor that might be able
to service the park visitor better than
the person who was there 15 years ago.

I agree with the Senator from Wyo-
ming in his statement that the pri-
mary purpose of these concessions is to
service the park visitor. There is no
question in my mind but that the driv-
ing consideration in all of the decisions
was what is best for the park visitor
and not what is best for the conces-
sionaire and not what is best for the
Park Service—indeed, not what is best
for the Park Service and its view of
how the park should be administered—
but what is best for the park visitor.
Ultimately, that is why we have na-
tional parks. If we did not have na-
tional parks for the purpose of helping
the visitor, we might as well turn them
off to the visitors, keep them out ex-
cept for the backpackers.

However, we have decided, wisely, to
open them, ask people to come, and
make them available to the widest pos-
sible group of visitors, and while the
visitor is there we will provide services
—food and other amenities—that make
the visit a worthwhile experience.

I submit that the present system is
not the best for the park visitor how-
ever well it may have served us in the

t.

I offer as an example of how many
people would be interested in providing
the very best possible services in a
competitive situation. There was a sta-
tistic given by a present concessionaire
who was arguing in favor of the present
system and unwittingly, I think, un-
dercut that argument himself. He said,
““Senator, it is not true that the
present system discourages bidding.
The last time our contract came up for
renewal, there were 15 bidders against
us. Naturally, we kept them all out as
our right of refusal.”” I asked how long
ago it was, and he said, ‘““About 90
days."” This is not ancient history. This
is current history.

I submit, given the size of this par-
ticular proposal, the 15 bidders were
very much aware of potential changes
on this floor in this legislation and
were prepared to accept the risks con-
tained in the current version of S. 208
because they were very, very much in
the marketplace of ideas at the time
the bids were made. They were all fro-
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zen out wunder the present cir-
cumstance, and if we continue in the
present circumstance, we guarantee
that there will be no competition on
the part of new operators who might
have better concepts as to how to serv-
ice the park visitor.

I must address the issue raised by my
friend from Wyoming with respect to
bankers willing to loan on these kinds
of investments. I have had some experi-
ence going to bankers trying to get
money from them. I discovered, as one
banker told me very early in my ca-
reer, the bank does not care about your
collateral. The bank wants to know
how you are going to pay the loan
back.

I said, “‘I have a house. It is a won-
derful house. Come see it.”” He said
“No. I don’t want to come see it.”" I
said, ‘It is worth more than the
amount I am asking here in loan. Let
me pledge my house so that I can have
this loan so that I can go into this won-
derful business that I will be glad to
tell you all about.”

The banker gave me some of the best
advice I have ever had. He said, ‘‘'The
bank does not want your house. The
bank does not want to be in the real es-
tate business. If we wanted to be in the
real estate business, we would have or-
ganized a subsidiary to be in the real
estate business, We want to know how
you are going to pay it back, not what
we are going to get when you don’t pay
it back. We are interested in the cash
flow from your business.”

Well, then I had to start dancing
pretty nicely by the banker's desk be-
cause my business plan was based on a
lot of hope and no real indication as to
how I was going to be able to pay the
bank back. Fortunately for both the
bank and myself, the bank turned down
my application for a loan, and I never
got into that business and never had
the opportunity to lose all of the
money that I would have lost because
it was not the right business for me to
have been in. The banker was smart
enough to see that. I was not.

As someone goes to the bank to say,
“I want to finance the purchase of fa-
cilities at a national park in order to
get into the park concession business,’
the banker, like my old friend, will
say, ‘“How are you going to pay this
back?’ Not, ‘‘How much is it going to
be worth on the back end?"’ The banker
will look at cash flow, not collateral,
in order to make the loan unless it is a
different kind of banker than any of
those that I have dealt with.

Well, we are told, without anything
on the back end, the cash flow will not
sustain any kind of investment. You
have to have a promise that you can
cash out at the end of the contract or
you will not take the risk. At least no
reasonable businessman will.

I hesitated whether or not to share
this example with the Members of the
Senate. But I decided that like any
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concrete example from the conces-
sionaires—I will talk about that in a
moment—I might as well, because this
is the best example I can find, and it
strikes a little bit at the heart of the
argument of the Senator from Wyo-
ming because it has to do with a piece
of property in Wyoming.

Since I came to the Senate, I was in-
formed by the Ethics Committee that I
could no longer be involved in any of
the businesses in which I have my in-
vestments except as an investor. And
under the advice of the Ethics Commit-
tee, I have created a managed asset
trust. I have turned all of my assets
over to that trust, and the trustees are
making all the business decisions.

One of the investments that was of-
fered to our trust has to do with a piece
of property in Wyoming. I looked at it
and said to my trustees, “You are
going to make the decisions under the
terms of the trust. But under the terms
of this lease, once the lease is over, all
of the leasehold improvements that we
have put into this property will revert
to the landowner, and, to use the lan-
guage of this debate, possessory inter-
ests will be zero. And I do not think we
can make enough money in order for
this to work. I do not think it is going
to work.”

The trustees said, ““Well, thank you
very much, Senator. Now we are run-
ning the trust, and we will run the
numbers and tell you whether or not
the cash flow over the life of the con-
tract is sufficient to service the con-
tract.”” They came back to me and said,
““Guess what?”’ I said ‘““What?”’ They
said, ‘“We ran the numbers. We have
done the analysis. We are going to go
ahead with the purchase of the lease
even though there is no interest at all
at the end of the lease. We think we
can make enough money on the cash
flow that will not only justify the in-
vestment but make you some reason-
able return along the way.”

They have gone to a bank in Wyo-
ming and presented the lease, and the
bank said, ‘““We would be delighted to
fund that lease because we can see
from the cash flow how you are going
to be able to pay us back.”

So 1 accept the judgment of the
trustees of my managed asset trust.
They may be wrong. I may end up see-
ing that asset lose money, seeing that
go down the drain, but at least the very
hard-nosed trustees who are looking
after my assets, as well as the Wyo-
ming bank that has examined the
lease, have said it is worth making the
investment even though the possessory
interest at the back end will be under
the terms of the contract.

Again, Madam President, this is an
illustration of the fact that the bank is
not interested in collateral. They are
interested in cash flow, and as an in-
vestor so am L

I said I hesitated to use that exam-
ple. I would have much preferred to
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have some real numbers out of the con-
cession world to deal with in making
this analysis.

Indeed, as we were formulating the
legislation in the committee, I said to
the representatives and concessionaires
who came to see me from time to time:
Can you give me some numbers? You
are giving me philosophy, you are giv-
ing me for instances, you are giving me
hypotheticals. Can you give me some
firm numbers, actual numbers out of
the concessionaire’'s world in which
you live? As a businessman, I am al-
ways interested in real numbers. They
said: Yes, we can give you some real
numbers. But somehow the real num-
bers never materialized.

Finally, after the bill passed the
committee, one of the concessionaires
came in and said, ‘‘Here are the num-
bers.”” They had some very interesting
numbers about the size of their oper-
ation, in terms of total volume, about
the number of taxes they were paying
in my State of Utah, property taxes,
sales taxes, and franchise taxes. That
was all very interesting. But there was
one number that was missing. They
never told me about return on invest-
ment. They never told me how much
money they were making under the
present circumstance, which, if I were
to be a bidder against them, I would
want to know. If I were to be a bidder
against them, I obviously would not
want any confidential information out
of their files. I would construct these
numbers myself if I were to be a bidder
against them. They would be closely
guarded.

I promised these people I would not
disclose their return on investment
here or anyplace else. I just wanted to
know how badly they were going to be
hurt in terms of cash flow. And they
would not tell me.

Again, as a businessman, I have to
have that kind of data before I can say
with certainty that the dire con-
sequences they are predicting are going
to come forth. Their failure to provide
that kind of data, Madam President,
leads me to believe that they are not
confident that that data would con-
vince me that the dire consequences
predicted would come to pass. So, as I
say, I have gone to the example out of
my own circumstance to show that it
is entirely possible to have an invest-
ment, where the possessor goes back to
zero and still does quite well.

Let us talk about the issue raised by
the Senator from Wyoming with re-
spect to the best franchisee versus the
cheapest franchisee. We have heard
that argument a great deal. Once
again, in the context that I have ap-
proached this, it is a persuasive argu-
ment. All of our consideration must be
based on the question: What is best for
the park visitor? Obviously, the best
franchisee would be best for the park
visitor.

Who is the best franchisee? The best
franchisee, by definition, is the one
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who knows the most about the busi-
ness—the one who brings the greatest
expertise and background to the table
at the time of the bidding. Who will
that be when these contracts come up
for renewal? Obviously, the prejudice is
that it will be the existing conces-
sionaire, as the existing concessionaire
will bring to the table years and years
of experience, years and years of under-
standing, not only in the top manage-
ment, but all the way down through
the middle management and the people
who meet the public directly. That
kind of experience, in any kind of com-
petitive bidding, will be enormously
valuable to the existing concessionaire.

As I have said to many of them who
had said, **We are afraid we are going
to lose our contract to somebody else':
“You must not have very much con-
fidence in the expertise that you have
built up over the years while you have
been running this operation, if you
think somebody else can come in and
knock you out of the box with a com-
plete start-up operation."

I have had the experience—as every
businessman has—of having existing
suppliers come to bid on a renewal of
their contract. In almost every case, I
go with the existing supplier because of
that expertise. But I want the right to
pick a new one just in case the existing
one is falling down. That is what com-
petition is all about. And it is the ex-
istence of that right, created by this
bill, S. 208, that will sharpen the per-
formance of the existing conces-
sionaires and thereby improve the ex-
perience of the park visitor.

Back to the reference I made earlier,
an existing concessionaire with 15 bid-
ders against him, under the present cir-
cumstance, can turn those 15 aside
with the wave of his hand and ignore
the competitive pressure of those bids.
Under our bill, the existing conces-
sionaire, faced with 15 bidders, prob-
ably will still get the contract, but he
will sharpen his performance to make
sure he gets the contract against those
others.

There are a few other items that I
think need to be referred to in the
RECORD. The Senator from Wyoming
talked about most of these being ‘‘mom
and pop' operations that have been in
the family for generations, and that is
true. He indicated that it would be un-
fair, in many of these circumstances,
to take away that which has been the
sole livelihood of these families over
several generations; and I agree, which
is why I prevailed upon the Senator
from Arkansas, Mr. BUMPERS, to raise
the cutoff point from $250,000 a year to
$500,000 a year, and to exempt river
runners and trail guides from the pro-
visions of S. 208, so that those people
who are not in the kinds of cir-
cumstances that we have been talking
about with respect to huge invest-
ments, have the kind of protection that
the present legislation gives them.
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I agree with the Senator from Wyo-
ming entirely about the success of the
present legislation in those areas, and I
do not want to upset it. We are talking
only about activities in excess of
$500,000 a year. We are talking about a
relatively small percentage of the con-
cessionaires that will be affected by
this circumstance of S. 208 regarding
possessory interest. We are talking
about those that will attract the high-
est number of bidders and competitors
and produce the increased or the best
result for the park visitor by virtue of
the power of competition.

So, Madam President, in spite of re-
luctance to disagree with my good
friend from Wyoming, I stand here in
support of S. 208, as it has been re-
ported by the committee. I believe that
it is the best business-oriented ap-
proach to this particular challenge. I
conclude, as I began, by saying to the
Senate and to my friend from Wyoming
that I agree with his analysis of the
past. My only disagreement comes with
his statement that the situation has
not changed. I believe it has. I believe
the legislation must be updated to re-
flect that change. I agree with him
that we will both have to wait now and
see whether his predictive powers are
better than mine, and if it turns out he
was right and I was wrong, I stand pre-
pared to make whatever changes we
might have to make and whatever
apologies we might have to make. But
there comes a time in every argument
within a corporation as to the next
business step to take, when somebody
must say: All right, I have heard all of
the arguments on both sides, and both
seem to have merit, but a decision
must be made, and we must proceed in
one direction or the other. I am one,
having heard all of those arguments,
who has decided to proceed in the di-
rection outlined in S. 208.

Parenthetically, or as an
aftercomment, Madam President, I in-
dicate that I have great interest in the
amendments that the Senator from
Wyoming has outlined here and would
like to go over them carefully. At first
blush, I see no reason why I could not
accept and support them. I would like
to confer with the chairman of the
committee and get his reaction to
them before making any final commit-
ment.

I yield the floor.

Mr. BUMPERS addressed the Chair.

The PRESIDING OFFICER (Mrs.
FEINSTEIN). The Senator from Arkan-
sas is recognized.

Mr. BUMPERS. Madam President, I
think I would be remiss if I did not
spend a minute to laud my distin-
guished colleague from Utah, Senator
BENNETT. He came here last year and, I
think in perhaps the shortest period of
time I have ever seen, has established
his credibility with virtually every
Member of this body. I know this is an
accolade that he would not care to hear
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and would just as soon I omit in my
opening statement, but the truth of the
matter is, after 16 long years that I
have labored on this legislation, we
would not be where we are today with-
out Senator BENNETT.

I would not presume to say anything
in addition to what he has already said,
but he has obviously been successful in
business. He is a man of unquestioned
integrity, and that goes to intellectual
integrity as well as all other kinds that
you can conjure up.

But when we were debating this bill
in the Energy Committee, without re-
peating it, he made one of the most el-
oquent statements I ever heard in the
19 years I have been in the Senate. We
come from opposite sides of the aisle,
but I can tell you, when people like
Senator BENNETT and I can sit down
and reason together, as we did on a
number of occasions, trying to hammer
out a bill that he thought was reason-
able and that I thought was reasonable,
when we do that, the people’s interests
are best served.

I think that while Whitewater rages
across this city—not so much across
the country, but across this city—there
are a lot of hardworking Senators who
continue to sit down and reason to-
gether and do the people’s business.

This was not, in my opinion, all that
easy for Senator BENNETT. But even
though I put in 16 years of hard work
on this bill, he deserves, after being
here a year, equally as much credit for
crafting this bill and its passage out of
committee, on a vote of 16 to 4, as I do.

Madam President, I will talk more
about this bill in just a moment. But I
say that another reason Senator BEN-
NETT's membership in this body has al-
leviated the frustration level some-
what for me is because it seems as
though every single thing I get in-
volved in either is never going to pass,
or it takes forever to pass. I probably
speak for every other Senator, perhaps
every Senator, that has this absolutely
unbelievable skyrocketing level of
frustration. It is not a very happy
place; let us face it. You go to the
Cloakrooms; you talk to Senators in
private; it is not a happy place because
of the frustration level and the *‘inabil-
ity to get anything done.”

I know that my friend from Wyoming
and other western Senators sometimes
think I am a Johny-one-note: If it does
not hurt the West, I am not interested
in it. I see the Senator nodding his
head in agreement. But I remember
when I went to work trying to make
the Federal Government lease oil and
gas lands belonging to the Federal Gov-
ernment on a competitive basis, and I
was considered a pariah for having
done that. That only took B years,
Madam President; 8 years to change a
fraudulent lottery system for awarding
oil and gas leases on Federal lands that
were worth millions. We were letting
them go for $1 an acre because that was
the way we did it in 1920.
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I am going to save my mining reform
speech until later, because everybody
has heard that so many times, and that
is a place where Senator BENNETT and
I will differ. But I can tell you that we
honestly differ.

In any event, when it takes 16 years
to do something as patently correct as
S. 208, you can see why the frustration
level is maddening.

1 do not want to denigrate any Sen-
ator, because I have indulged in it my-
self, but we sometimes make the most
arcane arguments in this body because
we have—not a hidden agenda, but we
have perhaps a constituent back home
that has 100 employees and he has writ-
ten saying he is going to have to shut
the plant down; he is going to have to
lay people off. And we come over here
and we do not say an employer in my
State with 100 employees is going to
have to lay half of them off. We use all
these little arcane nuances, trying to
give people who either want to vote no
or yes against their better judgment,
something to hang their hats on.

I have just recently introduced a bill
which allows the States to levy use
taxes or sales taxes on merchandise
coming into their State from mail-
order houses. It is a business which is
mushrooming in the country. We could
never do anything about it because of
the Supreme Court decision until 1992.
Now the ball is in Congress’ court. But
you cannot get a vote from any Sen-
ator who has a fairly sizable mail-order
house in his State. I will have a very,
very tough time with this legislation.

But I just make this point, and I am
not here to debate that bill. People
should ask themselves a simple ques-
tion: What if everyone in the country
bought merchandise from the mail-
order houses? Incidentally, they are
heading in that direction. What would
the State do? Or imagine other State
services. The sales tax is their No. 1
tax. They pay for it. L..L.. Bean pays the
sales tax in Maine because that is
where they are located, and they have
no problem in doing it. But they and
others similarly situated will say: If
you make us pay taxes to the State of
Arkansas, we will have to lay off 500
people, or shut down; or we will do
something else.

In this particular case—and I am not
applying this to the Senator from Wyo-
ming, because I think the Senator from
Wyoming genuinely resisted the pas-
sage of this bill because of a strong be-
lief that the present system was work-
ing fine. But here is the way I look at
it: When I go home and talk to the
Chamber of Commerce, and more espe-
cially when I went to the people of my
State when I ran for Governor and
later Senator, do you know what I
said? “‘I will run the State of Arkansas
like you run your business. We will
husband the money; we will not squan-
der your tax money."”

When I came to the Senate, I felt
that I had performed sufficiently well
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on that commitment as Governor of
my State. I said, ‘I promise you these
things," and then I did them. “When I
go to the Senate, if you will send me
there, I will do my very best to see to
it that the U.S. Government is oper-
ated in a more businesslike way. We
will stop unnecessary spending, if I
have anything to do with it, and we
will stop giveaway deals to protect this
group or that group, and try to treat
everybody fairly."”

So shortly—to be precise, in March of
1979, 4 years after I came to the Sen-
ate—I became chairman of the Sub-
committee on Public Lands, National
Parks and Forests. And the first thing
I did was to hold a hearing on why park
concessioners in this country, people
who run all the concessions were pay-
ing such an infinitesimally small
amount for the privilege of operating a
concession on lands belonging to the
taxpayers of the United States.

The first hearing was held in March
1979. And we are here almost 16 years
to the day after that, 15 years, getting
ready to pass a bill.

Madam President, in 1992 658 park
concessioners—those who operate ev-
erything from canoes on national riv-
ers to the operation of hotels and res-
taurants in Yosemite National Park
and Yellowstone National Park and
Grand Canyon—took in $650 million.
That was in gross revenue. From that
$650 million, the taxpayers of America
got the princely sum of $18 million, or
2.7 percent.

And the opponents would say, ‘‘Yes,
but you don't understand. They built
this hotel. They built this lodge. They
built this new restaurant.”

And that is true. That is inarguable.
They had built facilities inside the
parks at the insistence of the National
Park Service and they are entitled to
compensation for that.

But one of the problems with that
was, those possessory interests—that is
what we call them—once they build a
hotel at Yosemite or some other na-
tional park, when their contract ex-
pired, they could do either of two
things: they could bid to renew their
contract, in which case they had what
is called a preferential right; and, sec-
ond, if they chose not to bid to renew
the contract, they were entitled to
what was called sound value for that
improvement they had built in that
park—like a hotel.

For example, if the concessioner at
Yosemite spent $10 million on a new
hotel and 15 years later, when his con-
tract expired, he chose not to bid
again—I cannot think of an instance
where that ever occurred, because they
love these contracts; they always bid
for them and they had a bird nest on
the ground because nobody could take
it away from them—but he was enti-
tled to what was called sound value. So
for that $10 million hotel that he had
built 15 years before, he was entitled,
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not to its depreciated value, but essen-
tially to its fair market value, and the
fair market value of that possessory in-
terest could very well be §15 million, or
$5 million more than he paid for it,
even though, for tax purposes, he had
depreciated about half the cost.

So when they argue possessory inter-
est, almost without exception, that
possessory interest is worth more when
his contract expired than it was when
he built it.

.Madam President, in 1990, the Inte-
rior Department’'s Inspector General
did an audit on 29 concession contracts.
Of the 29, 28 were awarded without any
competition. Why? Because the law
provided that if you had a contract, the
only way it could be taken away from
you was to refuse to match a compet-
ing bid.

Witness this: Let us assume that you
are bidding on a contract and you bid
$100,000 a year. You have the contract
now and it is expiring and it is coming
up for renewal.

Let us assume you want to pay
$100,000 a year and the Park Service
says, “That doesn’t sound quite reason-
able to us.” So they go out and find
other bidders. And somebody comes in,
after doing a lot of work, trying to de-
cide for themselves what this contract
is really worth. Let us assume an out-
sider comes in and says, ‘‘I'll give you
twice that, $200,000."" Under existing
law, do you think the Park Service
gives that to him because he offered
twice as much as the existing conces-
sioner? Why, no. They go back to the
original contractor and say, “‘Look. We
have a bid for $200,000. Do you want to
match it?"" He says, ‘‘Yeah, I'll match
it.” Do you know where that leaves the
guy that made the first offer of
$200,000? Out in the cold.

TW Services, one of the biggest oper-
ators in the United States—I believe it
may be a subsidiary or parent company
of TWA—testified before our commit-
tee on two separate occasions and said:

Why would I spend a half million develop-
ing a bid on a contract, knowing that all the
guy who has the contract now has to do to
keep it is to match my bid? So why would I
go out and spend money bidding on a con-
tract, knowing that all the guy that has it
has to do is match my bid and I am out in
the cold?

Madam President, you cannot go
home and tell the Chamber of Com-
merce how eager you are to spend their
money as though it were their own, or
that you are going to spend their
money as if it were your own, or that
you are going to conduct business at
the Federal level like a business, you
cannot make those speeches and cham-
pion that kind of a situation.

I told you about the inspector gen-
eral auditing 29 concession contracts;
28 of the 29 were awarded without com-
petition. And the Park Service says
that competitors do not even bother to
bid. And why would they? Out of 1,900
contracts awarded, only in 100 cases
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out of 1,900 were competing bids of-
fered.

Madam President, I am chairman of
the Small Business Committee and a
former small businessman. That does
not say a lot. I was a lawyer. I was a
small businessman. I had a farm. I had
three kids. I would do anything. I even
owned a cemetery at one time to keep
bread on the table and make some ar-
rangements for my children's edu-
cation.

But the small business community
came to see me and said, ‘‘Senator, we
just take in $100,000 a year or $300,000 a
year. We have 75 canoes on the Buffalo
River in Arkansas. And, you know, no-
body is going to make any money out
of this thing.”

In order to accommodate what I con-
sidered to be fairly legitimate concerns
of small business, we have exempted
five-sixths of all the concessioners in
this country. Of all 6568 of them, we
have exempted five-sixths of them from
the elimination of preferential right
and we left them with a preferential
right.

But, we also give the Secretary some
discretion in determining whether they
are entitled to a renewed contract or
not. They have to perform and perform
satisfactorily and the Park Service has
to believe that they have been perform-
ing very well before they are entitled
to the so-called preferential right of re-
newal.

Madam President, my notes here
take me through some of the fun-
damentals of the provisions of S. 208.

For example, S. 208 establishes a
competitive selection process for the
awarding of contracts, directs the Sec-
retary of Interior to prepare a prospec-
tus identifying the minimum contract
requirements and to select the best
proposal.

In determining what the best pro-
posal is, he still does not have carte
blanche. He has to decide that the pro-
posal is responsive to the minimum re-
quirements, that the proposal protects
and preserves park resources and pro-
vides necessary and appropriate facili-
ties and services at reasonable rates.
That is the first thing he has to do.
Then he has to determine that this per-
son is experienced, has a background
for it. And, finally, he must consider
the franchise fee offer—although the
bill makes crystal clear that the con-
sideration of how much money you are
going to get out of the contract is sub-
ordinate to the objectives of preserving
the park and the park’s esthetics and
the park values.

Really, about the only place the Sen-
ator from Utah and I had to sit down
and really work this thing out was on
how long should a contract be. My bill
provided you could get a 10-year con-
tract, and at the discretion of the Sec-
retary it could be extended for 5 years.
Senator BENNETT said—and I really had
no objection to this—the Secretary
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should have the right to extend it to 20
years. The Secretary, depending on all
the considerations that he would use,
may extend it for 5 years or he may ex-
tend it for 10 years. But to give him
that authority, where somebody has a
major investment and is doing very
well and the Government is doing well
too, I had no real quarrel with that.

In addition to all this, the Secretary
is required to grant a preferential right
of renewal to any concessioner with a
contract, where the Secretary esti-
mates that the annual gross revenue
will be less than $500,000. The Secretary
would have to find the concessioner
was operating satisfactorily during the
previous contract and that the pro-
posal for the new contract satisfied the
minimum requirements established by
the Secretary.

I think that pretty well sums up
what we have done. I take a great deal
of pride in the fact we are finally
standing here, after 16 years, doing
something important. You will not
read about it in the Times or the Post.
You will not read about it in very
many publications. Unhappily, that is
one of the problems in this country,
people have a difficult time determin-
ing what is chaff and what is wheat.
But I can tell you, this is a very impor-
tant bill. It is not single-handedly
going to restore people’s confidence in
Congress, but for the people who
watched this bill all these years, they
are going to applaud. They are going to
say those guys are finally getting their
act together. I again want to applaud
my distinguished friend from Utah.

I say to my good friend from Wyo-
ming, he offered some amendments in
the committee. He has a couple here I
think are acceptable. He has been very
helpful in trying to work out getting to
the time when we could get on the
floor with this bill, and I want to
thank him very sincerely for his co-
operation also.

When I became chairman of the Pub-
lic Lands Subcommittee in 1979, the
very first oversight hearing I held was
on concessions reform.

Since that time, numerous congres-
sional oversight hearings have been
conducted, including hearings last Con-
gress and this Congress. In addition,
this issue has been the subject of nu-
merous studies, reports and analyses
prepared by the Congress, the General
Accounting Office, the Department of
the Interior inspector general, the Na-
tional Park Service, and a variety of
private research organizations. All of
these studies have identified problems
with the current Concessions Policy
Act which need to be addressed.

Even more troubling than the low
franchise fees are provisions in the ex-
isting law which effectively eliminate
any competition for concessions con-
tracts in National Parks. For example,
one provision of the existing law grants
existing concessions a preferential
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right to renew their contracts. Because
an incumbent concessioner can simply
match any higher bid, there is little in-
centive for a potential competitor to
spend time and the money required to
submit a serious bid. .

According to the National Park Serv-
ice, since the passage of the Conces-
sions Policy Act in 1965, only seven of
the approximately 1,900 contrasts en-
tered into have been awarded to a com-
petitor where the incumbent conces-
sioner bid to retain the contract, and
none of the seven cases involved a con-
tract in excess of $1 million annual
gross revenues.

A 1990 audit report prepared by the
Department of the Interior's inspector
general audited 29 concessions con-
tracts; of those, 28 were awarded with-
out competing offers. The Park Service
indicates that competitors have sub-
mitted offers in only about 100 of the
1,900 contracts awarded.

This year, following the subcommit-
tee hearing, my colleague from Utah,
Senator BENNETT, and I worked out
what I believe is a very good com-
promise agreement. That agreement,
which is reflected in this bill, elimi-
nates provisions in the existing law
which have proven to be so anti-
competitive, while ensuring that the
Park Service will select the best con-
cessioner, and recognizing the different
needs of outfitters and other smaller
operators. The bill allows five-sixths of
the concessioners to keep a pref-
erential right of renewal, yet ensures
that the large contracts, which ac-
count for 93 percent of all concessions
revenues, are opened to competition.

Over the years, the issue of conces-
sions reform has been extremely con-
troversial. Yet last month, the Energy
Committee reported S. 208 by a vote of
16 to 4. Much of the credit for this mar-
gin goes to Senator BENNETT, the co-
author of the substitute amendment.

I am also pleased that the adminis-
tration strongly supports enactment of
this bill. Last year, the Department of
the Interior adopted new regulations
and standard contract language that
contain many of the elements included
in S. 208.

I believe that members of the Senate
will agree that this legislation is a bal-
anced, bipartisan measure that will en-
sure that both the American public and
our National Parks benefit from this
increased competition.

Madam President, I would like to
briefly summarize the major provisions
of S. 208, as reported by the Energy
Committee.

REPEAL OF CONCESSIONS POLICY ACT OF 1985

As reported, S. 208 repeals the 1965
Concessions Policy Act while providing
that the validity of contracts entered
into under the 1965 act will not be af-
fected.

COMPETITIVE SELECTION FROCESS

S. 208 establishes a competitive selec-

tion process for the awarding of conces-
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sions contracts and directs the Sec-
retary of the Interior to prepare a pro-
spectus identifying the minimum con-
tract requirements, and to select the
best proposal. In determining the best
proposal, the principal factors to be
considered include the responsiveness
of the proposal to protecting and pre-
serving park resources and providing
necessary and appropriate facilities
and services at reasonable rates.

In addition, the Secretary would be
required to grant a preferential right of
renewal to any concessioner with a
contract that the Secretary estimates
will have annual gross revenues of no
more than $500,000, regardless of wheth-
er the concessioner had a possessory
interest or not. In both cases, the Sec-
retary would be required to find that
the concessioner had operated satisfac-
torily during the previous contract
term and that the concessioner’'s pro-
posal for the new contract satisfied the
minimum requirements established by
the Secretary, before granting a pref-
erential right of renewal.

In addition, the bill includes lan-
guage directing the Secretary, in se-
lecting the best proposal, to take into
consideration the experience, exper-
tise, and related background of the ap-
plicant in providing the same or simi-
lar services as required by the prospec-
tus.

PREFERENTIAL RIGHT TO PROVIDE ADDITIONAL
SERVICES

S. 208 prohibits the granting of a
preferential right to a concessioner to
provide new or additional services at a
park.

POSSESSORY INTEREST

S. 208 states that any concessioner
who currently has a possessory interest
will retain that interest, as defined
under the 1965 act—either as provided
in the concessions contract or sound
value—for the duration of the current
contract.

A concessioner who is covered by the
1965 act, and who does not renew the
contract, would be entitled to receive
the value of the possessory interest, in
most cases sound value as defined in
the 1965 act.

A concessioner who is covered by the
1965 act and renews the contract under
this act, would be required, as a condi-
tion of entering into the new contract,
to begin reducing the value of the
possessory interest—as of the termi-
nation of the previous contract—using
straight line depreciation over the use-
ful life of the asset. Such depreciation
period may not exceed the depreciation
period used for Federal income tax pur-
poses for such asset—which is cur-
rently 39 years.

A concessioner who enters into a con-
tract under this act and builds a struc-
ture would have an interest in such
structure equal to the actual original
cost of construction, with the value to
be depreciated over the useful life of
the structure, not to exceed the depre-
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ciation period used for Federal income
tax purposes for such asset.

A concessioner who is not awarded
the subsequent contract would be enti-
tled to receive from the United States
or a successor concessioner the depre-
ciated, or book value, of the structure,

FRANCHISE FEES FOR SIMILAR SERVICES

If multiple contracts are to be award-
ed to provide the same or similar out-
fitting, guide, river running, or other
similar service at the same approxi-
mate resource or location within a
park, the bill requires the Secretary to
establish an identical franchise fee for
all such contracts, based on fair mar-
ket value, as determined by the Sec-
retary.

USE OF FRANCHISE FEES

S. 208 provides that franchise fees are
to be used for resource management
and protection, maintenance activities,
interpretation, and research. Fifty per-
cent of the fees are to be allocated
among the parks on the basis of need,
as determined by the Secretary, and 50
percent are to be made available to
parks in the same proportion as the
percentage of total franchise fees col-
lected by the park.

PARK IMPROVEMENT FUND

The Secretary would be directed,
where practicable, to require a conces-
sioner to establish a park improvement
fund in lieu of receiving all or a portion
of the franchise fees. The fund would be
used to finance activities and projects
within the park consistent with the
park's general management plan, and
other applicable plans.

CONGRESSIONAL FINDINGS

As introduced, S. 208 contained con-
gressional findings which stated that
facilities should be provided within a
park only when the private sector or
other public agencies could not ade-
quately provide such facilities within
the vicinity of the park. The commit-
tee reported bill deletes this provision,
restates provisions from the 1965 act,
and adds language making clear that
concessions facilities should be pro-
vided by the private sector, if possible.

DUTIES OF THE SECRETARY

S. 208 requires the Secretary to set
forth in any prospectus the facilities or
services to be provided by the Sec-
retary for the concessioner. In addi-
tion, the Secretary is directed to pro-
mulgate regulations to establish a
method or procedure for the resolution
of disputes between the Secretary and
a concessioner in those instances where
the Secretary has been unable to meet
the conditions or requirements, or is
unable to provide the services con-
tained in the prospectus.

CONGRESSIONAL NOTIFICATION

S. 208 provides for congressional re-
view of any concessions contract with
anticipated gross receipts of excess of
$5 million or a duration of 10 years or
more, indexed to 1993 constant dollars.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.
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Mr. WALLOP. Madam President, cer-
tainly I will send the two amendments
to the desk of which I spoke and about
which the Senator from Arkansas
spoke. I think it is important for the
purposes of concluding the debate to
respond to a couple of things I have
heard.

The Senator from Utah says, quite
correctly: The situation has changed,
the national parks are enormously pop-
ular—and indeed they are. One of the
reasons they are enormously popular is
because of the visitor facilities that
have been provided under the Conces-
sions Act.

The type of concession, of which the
Senator spoke, is generally speaking
the largest hotels, the largest kinds of
operations, which have the ability to
absorb some of the increased
visitorship. The average concession is
not such a thing. They work, indeed,
under the control of and direction of
the park superintendent and the Na-
tional Park Service. So they cannot, if
visitorship quadruples, they cannot put
an extra 40 boats on the river if they
are now running 10. They are limited in
the responses they can have.

I have to say I am going to go to
Utah and do my banking where I can
find bankers who do not insist on col-
lateral. Every time I go to the bank for
a loan, notwithstanding the business
plan, they tie up my ranch, they tie up
my house, they tie up my family cars,
they tie up anything they can get their
hands on. And I have been in the habit
of being successful in the businesses—
not always, but generally—in the busi-
nesses I have undertaken.

Again, we have the ability in Con-
gress to think of everything in the ab-
stract, as though all of these little con-
cessionaires are lined up and up here is
a National Park Service and the Na-
tional Park Service somehow or an-
other is getting ripped off by all these
people. We have to do something. All
these people are little pigs at the
bosom of the great Federal sow, in line
sucking away at money that is made
by the Federal Government for them.

That simply is not the case. It is not
like doing business outside the Na-
tional Park Service. You have to do
what they tell you to do. Indeed, one of
the things the Senator from Arkansas
was talking about is these conces-
sionaires have to perform and perform
satisfactorily in current law. A conces-
sionaire can be driven out of his con-
cession by malfeasance or lack of per-
formance. It happens, and it happens
rather regularly. But what is missing
here is the idea somehow what it is
like to do business in a park.

My concessionaires in Yellowstone—
not just TW Services, but the others—
all had to shut down for the entire
summer of 1988. It does not matter if
there are four times as many visitors
going to the rest of the national parks,
that park was shut down by the fires.
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Business plans go awry, and that is OK
if you have an interest that can con-
tinue on. But that is not so OK if you
have a 10-year contract and 1 year is
taken out of it. All the plans of which
the Senator from Utah spoke about—
cash flow and other things about how
you are going to pay for it—get ripped.
They get ripped right away. And that is
part of it. Because in fact in the Na-
tional Park Service you are not al-
lowed to defend your properties the
way you can if you are in Canyon
Ranch, Big Horn, WY, or Salt Lake
City. You can do things fighting fires
that you are not allowed to do in the
parks. It is a different way of doing
business. It is not all these little pig-
lets at the breast of the great Federal
SOW.

I have another example: Callville
Bay, Lake Mead, An enormous storm
blew it away with 3 years to go on their
current contract, and the only reason
they were able to raise money from the
bankers was because they had a
possessory interest; they had a pref-
erential right of renewal; and a long-
term contract. They got money and
they rebuilt the marina. But it would
not be there today had those things not
been existence. They could not have
gotten the money to refinance that
from any bank, I do not care whether
they wanted collateral or not.

The only complaint about this is
coming from Congress. It is not coming
from the users of the system. The users
of America’s parks like the concessions
that exist there. I will say to my friend
from Utah, people without expertise
will still more often than not be the
lowest bidder. No matter how many
skills the local concessionaire brings
to the table, that according to the
terms of this bill is not something that
the Secretary is going to take into ac-
count. Indeed, if he does he will be
criticized by—guess who? The people
sitting in this room, at an oversight
hearing. I understand that so-and-so
bid X for this contract and yet you
awarded it to Y. '‘Oh, my goodness, Mr.
Secretary, Mr. Director of the National
Park Service, why would you possibly
have done that to the taxpayer?”’

Well, just think about a few of the
things. Supposing you are in Indiana
Dunes. That is one of the parks I have
not been in, so I speak of it in the total
abstract. Supposing you have a spa up
there of some kind where people go to
enjoy, can exercise, have massages, go
out to the dunes and look at the lake,
come back and do all those other kinds
of things. Supposing your contract is
coming up for renewal, and supposing
there is a corporation in America
called “‘Spas R Us.” Does anybody
doubt that Spas R Us can, for the life
of a given 10-year contract, outbid a
single small businessman and operate
that at a loss merely to get in the door,
and then, thereafter, be able to keep at
bay, merely because of size, all other
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competitors, mnot because of pref-
erential rights of renewal or possessory
interest?

I do not know. I can see where this
bill is going. I think the vote in the
committee was there. It does not nec-
essarily mean that it was the right
vote, and it does not necessarily mean
that it was the wise thing to do, but it
does mean that we have generally con-
ceded to the desire to do something.

We, as a Congress, do not like people
making money off Federal facilities. It
is as simple as that. The Senator from
Arkansas spoke about how long it has
taken to get rid of the bidding process
that used to exist for the right to drill
for oil and gas. We were giving that
stuff away for a buck an acre, says he.
And it is true. What was not spoken is
that several thousand people were bid-
ding for the chance to get it at a buck
an acre in the lottery. So we got more
per acre then than we do now.

The State of Wyoming had lack of
wisdom to follow the Federal Govern-
ment on that, and we are making con-
siderable less on our oil and gas leases
than we did when we had the lottery.
But we get more per acre and the sta-
tistic looks better, and somebody did
not get rich as quickly as they might
have had they been able to get this lit-
tle concession for a buck an acre.

I believe, Madam President, with all
my heart that is what we are doing
here. I know it sounds better. I know it
sounds especially good to say that we
are going to have competition where
none now exists. I know it sounds very
good that this will bring us expert con-
cessionaires. I do not for a minute be-
lieve that we are going to get as much
money as we do now. I do not for a
minute believe that we are going to
have the best concessionaires merely
because we have the cheapest. But that
is going to be the direction in which
the Congress seeks to go.

Mr. MURKOWSKI. Mr. President, no
program of true Federal-private part-
nership has been more successful than
the National Park Service Concession
Program. Needed visitor facilities and
services have been placed in national
parks at a minimum of cost to the tax-
payer. The private sector has willingly
borne the burden of development.

Over the years, the Concession Pro-
gram has addressed the needs of park
operations, complete building improve-
ment programs, and has consistently
contributed to infrastructure improve-
ments that were required to ensure
that the needs of the park visitor were
met.

S. 208 will change all this.

Let me present two examples of the
potential impact of changing the Con-
cessions Program.

The concession operator of a small
marina at Lake Mead had only 2 years
left on his contract when a storm de-
stroyed the marina. Because his con-
cession contract had possessory inter-
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est, right of renewal, and a long term,
he was able to obtain financing to re-
build the marina. According to his
banker, the bank would never have lent
the money for a complete replacement
if there had not been a more than rea-
sonable expectation that the conces-
sioner would be able to obtain the next
25-year contract and retain his
possessory interest. Under S. 208, the
marina would be no more than a patch-
work of boards and pontoons.

A second example is the experience of
the operation of the two grand hotels
in Yosemite National Park, the
Ahwahnee Hotel and the Wawona
Hotel. The concessioner operating the
Ahwahnee has possessory interest and
the hotel is in great shape. The Grand
Old Historic Wawona Hotel, on the
other hand, has been in decay and dis-
repair for years. The difference is be-
cause the Wawona contract does not
have the same possessory interest pro-
vision in the contract. The Govern-
ment cannot even pay for repairs and
the minimum upkeep. The Federal
Government simply cannot run a serv-
ice business as well as the private sec-
tor.

I could list many more successful
concession operations. In fact, the ef-
fort to reform the Concession Program
is overlooking one very important ele-
ment. Overall, the concessions in our
national parks are doing a good job of
serving the visiting public. I do not
hear complaints from park visitors.
Visitors are offered a variety of conces-
sion services at a fair price. So why is
there a move to reform the Concessions
Program?

We do not need to pass wholesale
changes to the program. Concessioners
are accused of making vast sums of
money from monopolies within the na-
tional parks. This administration
wants more returned to the Treasury.
Let me assure my colleagues that this
is not necessarily the case. Success-
fully operating a concession in a park
can be a very difficult business. In
Alaska, the tourist season is only 3
months long. There is no time for mis-
takes. The Park Service very carefully
regulates all prices. It usually takes
several years for a new concessioner to
make any profit at all.

Having said this, I believe there is
room for a reasonable increase in con-
cession fees. However, fees should not
be so high as to drive the concessioner
out of business. And I would remind my
colleagues that the Secretary has the
ability to negotiate higher concession
fees under current law.

I have serious concerns about S. 208.
I am convinced that if S. 208 passes as
reported out of committee, the overall
value each and every contract will be
decreased. Many operators will simply
opt to be bought out by the Federal
Government. Where will the money
come from? Financing will be impos-
sible to obtain. Why would a bank lend
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money with shorter contract length,
devalued possessory interest, and no
preferential right of renewal?

Where does it leave the visitor?

Fewer services, offered at lower
standards, and at a higher cost. This
may well be the goal of some who
would like to see our national parks
placed off limits; effectively closed to
the majority of those who would like
to visit a national park. Fewer people
will be able to enjoy our parks. The
elite will truly have the parks as their
private playground. In Alaska, this will
be a disaster. Our parks are remote and
underdeveloped. This bill will make it
even harder to provide much needed
visitor services.

Concessions are important to the ex-
perience the visitors have in the na-
tional parks in my State. S. 208 threat-
ens to destroy an effective and efficient
program that has faithfully served mil-
lions of park visitors. I will not support
a bill that replaces private sector in-
vestment and efficiency with Govern-
ment bureaucracy.

I urge my colleagues to oppose S. 208.

Mrs. KASSEBAUM. Mr. President, I
rise in support of the pending legisla-
tion to inject competition into the
awarding of concessions contracts in
our national parks.

This reform is good both for tax-
payers and for the parks. It would re-
place a protective Government subsidy
with the guiding forces of the market-
place.

Let me make clear that, in my view,
this legislation is not an attack on
those concessioners now operating in
our parks. Rather, it is an effort to
eliminate a wasteful Government sub-
sidy. Businesses in our parks play by
the Federal Government’s rules. Our
job today is to ensure that those rules
are fair to everyone involved—includ-
ing the taxpayers.

Business profits should be controlled
by market forces, not by market-skew-
ing Government regulations. Under
current law, concessioners in our parks
are shielded from certain market
forces and enjoy certain preferential
rights. The result is that they pay the
Federal Government—their landlord—
less in fees than the market dictates
for franchises in our parks. In essence,
they are subsidized by the taxpayers.
The numbers tell the story.

In 1992, concessioners grossed $650
million and paid about 2.6 percent of
that—$17.2 million—in fees. The auto-
matic granting of a preferential right
to incumbent concessioners to renew
their confracts has virtually elimi-
nated competition among eligible busi-
nesses for concessions contracts. Com-
panies that would like to bid for a fran-
chise in the parks frequently decline to
do so because the deck is stacked
against them.

As a result of the market-driven
competition that this legislation will
create, it is estimated that conces-
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sioners will return to the Government
about 10 percent of their revenues in
fees, or about $65 million. Let me em-
phasize that point—if this measure be-
comes law, the resulting competition is
expected to increase annual payments
to the Treasury from $17.2 million to
$65 million, which is the level the free
market would dictate. These added
funds will be used to maintain our
parks, reducing the need for tax dollars
from general revenues.

This is precisely the sort of good-gov-
ernment reform we should encourage
by eliminating an unnecessary and
wasteful subsidy. I appland those Sen-
ators of both parties who worked hard
to fashion the reasonable compromise
that today is before the Senate. I was
particularly pleased with the provi-
sions designed to assist small vendors,
and I urge my colleagues to support
this reform.

AMENDMENT NO. 1552

Mr. WALLOP. Madam President, I
send an amendment to the desk and
ask that it be stated.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Wyoming [Mr. WALLOP]
proposes an amendment numbered 1552.

Mr. WALLOP. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 32, on lines 14 through 21, strike
paragraph 3 in its entirety and insert in lieu
thereof the following:

“(3)(A) Except as provided in subparagraph
(B), with respect to a concessions contract
entered into on or after the date of enact-
ment of this Act, the provisions of sub-
section (b) shall apply to any existing struc-
ture, fixture, or improvement as defined in
paragraph (a)(1), except that the value of the
possessory interest as of the termination
date of the first contract expiring after the
date of enactment of this Act shall be used
as the basis for depreciation, in lieu of the
actual original cost of such structure, fix-
ture, or improvement.

“(B) If the Secretary determines during
the competitive selection process that all
proposals submitted either fail to meet the
minimum requirements or are rejected (as
provided in section 6), the Secretary may,
solely with respect to a structure, fixture, or
improvement covered under this paragraph,
suspend the depreciation provisions of sub-
section (b)1) for the duration of the con-
tract: Provided, That the Secretary may sus-
pend such depreciation provisions only if the
Secretary determines that the establishment
of other new minimum contract require-
ments is not likely to result in the submis-
sion of satisfactory proposals, and that the
suspension of the depreciation provisions is
likely to result in the submission of satisfac-
tory proposals.

Mr. WALLOP. Madam President, the
intent of this amendment is to allow
the Secretary some discretion to allow
a concessionaire the right to retain his
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possessory interest and only to the ex-
tent that the continuation of that in-
terest advances the policy objectives of
this act. By adopting it, we can pos-
sibly avoid the cost of which I have
been here warning.

It is not meant in any way to be devi-
ous, but to give us one small look
backward should it be that this does
not work.

I have shown it to the distinguished
chairman and the Senator from Utah
and the Senator from Arkansas. It is
my belief that it is acceptable.

The PRESIDING OFFICER. The Sen-
ator from Louisiana is recognized.

Mr. JOHNSTON. Madam President,
the amendment is acceptable. It has
been worked out with the Senator from
Utah and the Senator from Arkansas.
We do not think the amendment will be
necessary, because we believe that
there will be bidders out there for these
contracts, and the situation where a
possessory interest goes without a bid
will not oceur.

Nevertheless, Madam President, this
is a sound amendment in that it gives
insurance that, if the proponents are
not right, then this amendment will
offer protection to avoid such a situa-
tion.

So we are glad to accept the amend-
ment, and I congratulate the Senator
from Wyoming for having worked this
out.

The PRESIDING OFFICER. Is there
further debate on the amendment?
There being none, the guestion is on
agreeing to the amendment.

The amendment (No. 1552) was agreed
to.
Mr. WALLOP. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. JOHNSTON. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 1553

Mr. WALLOP. Madam President, I
send another amendment to the desk
and ask that it be stated.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Wyoming [Mr. WALLOP]
proposes an amendment numbered 1553.

Mr. WALLOP. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place insert the follow-
ing new section:

SEC. . Beginning on June 1, 1997 and bi-
annually thereafter the Inspector General of
the Department of the Interior shall submit
a report to the Committee on Energy and
Natural Resources of the United States Sen-
ate and the appropriate Committees of the
House of Representatives on the implemen-
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tation of this Act and the effect of such im-
plementation on facilities operated pursuant
to concession contracts and on visitor serv-
ices. Each report shall

(a) identify any concession contracts which
have been renewed, renegotiated, termi-
nated, or transferred during the year prior to
the submission of the report and identify any
significant changes in the terms of the new
contract;

(b) state the amount of franchise fees the
rates which would be charged for services,
and the level other of services required to be
provided by the concessioner in comparison
to that required in the previous contract;

{c) assess the degree to which concession
facilities are being maintained using the
condition of such facilities on the date of en-
actment of this Act as a baseline;

(d) determine whether competition has
been increased or decreased with respect to
the awarding of each contract;

(e) set forth the amount of revenues re-
ceived and financial obligations incurred or
reduced by the Federal Government as a re-
sult of the comparison of the Act for the re-
porting period and in comparison with pre-
vious reporting periods and the baseline year
of 1993, including the costs, if any, associated
with the acquisition of possessory interests.

Mr. WALLOP. Madam President, this
amendment will require the inspector
general of the Department of the Inte-
rior to report to the appropriate com-
mittees on the implementation of this
act and the effect of such implementa-
tion on facilities operated pursuant to
concession contracts and on visitor
services.

This is a biannual report, and it will
allow us some oversight capability to
chart the progress of the concession
program to ensure that the objectives
of this legislation are being met.

I think it is important. It is clear, I
hope, to people that I passionately do
not believe that this bill will accom-
plish what its proponents suggest it
will. They believe, as passionately,
that it will, and that is what we gather
on the floor of the Senate for. It is
theoretically an arena and not a stage.
But this will give us the ability to look
back and see.

Too often what the Senate does, what
the Congress does is toss off a proposal
that seems to have public popularity,
and then we never look back until way
down the road and it is too late.

We have seen what happens when
concessions fail, and we have seen that
it is not possible to get that kind of
money out of this Congress, and it is
going to be worse in the future than it
has ever been in the past.

This will do nothing more than give
us a report that could give us a pos-
sible headline that there are rough
roads ahead. We may be able to see
that road and may be able to react. I
will not be here, but I hope that those
who see these reports will read them
carefully. If I am wrong, they will have
the privilege of asking that they do not
need to be made anymore. If I am
right, maybe, Madam President, they
will be willing to take some action and
say that the Park System is more im-
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portant than the reputation of the peo-
ple who passed the legislation.

I also will say that it is my under-
standing that this amendment has been
accepted by the proponents of the leg-
islation.

Mr. JOHNSTON. Madam President, I
agree completely with the description
of the amendment by the Senator from
Wyoming and commend him on not
only the amendment but the spirit
with which it is offered.

The PRESIDING OFFICER. Is there
further debate on the amendment? If
not, the question is on agreeing to the
amendment.

The amendment (No. 1553) was agreed

to.

Mr. WALLOP. Madam President, I
move to reconsider the vote by which
the amendment was agreed to.

Mr. JOHNSTON. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. WALLOP. Madam President, I
have spoken my piece. I have the be-
lief, as I have stated, that the legisla-
tion is ill-founded and unwise. It has
passed the committee. It will most cer-
tainly probably pass the Senate, But
my opinion on it is now recorded.

Mr. JOHNSTON. Madam President, I
have nothing further except to, again,
commend the Senator from Arkansas
for his long and finally successful gquest
to reform something that I think not
only needed reforming but has been, in
this bill, reformed in a very construc-
tive way.

I want to echo the words of the Sen-
ator from Arkansas and congratulate
the Senator from Utah, who, in a 1-
year period of time, has come with a
businessman's touch and has helped us
reform something that has defied ref-
ormation for, I think, something like
17 years. I hope he is equally successful
in helping us resolve some of the other
difficult issues before our committee.
We welcome his constructive hand in
mining law reform, grazing, and some
of our other difficult issues.

So I wish to thank him and commend
him and congratulate him for excellent
work. Both he and the Senator from
Arkansas have really done very well.

I must say, Madam President, that
the Senator from Wyoming, although
he will not be voting for the bill, has
been a guiding force in molding the
bill. To be sure, not all of his amend-
ments were accepted, not all of his sug-
gestions were accepted, but the shape
of the bill now reflects the direction in
which he helped move this bill and
move the committee. So I congratulate
him for helping make this bill a better
one.

The PRESIDING OFFICER. Is there
further discussion on the committee
substitute?

Mr. BENNETT addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

CONGRESSIONAL RECORD—SENATE

Mr. BENNETT. I thank the chairman
and the Senator from Arkansas for
their kind words. I am very appre-
ciative of the spirit behind them. I
hope it does not hurt me too much in
Utah to have some of these people say-
ing nice things about me on the floor of
the Senate, given the kinds of clashes
that we have had in the past. But I am
grateful for the spirit of cooperation
that is behind these expressions and
want Senators to know how grateful I
am.

I say to the chairman, I would be
happy to work on mining reform and,
indeed, will be involved in that as well
as grazing. I think it is safe to predict
that I will be more closely allied with
the Senator from Wyoming on both of
those issues than I have been on this
one. But to the degree any expertise I
might bring will be listened to, I cer-
tainly will be involved.

I thank the Chair.

The PRESIDING OFFICER. Is there
further debate on the committee sub-
stitute, as amended?

There being no further debate, all
those—

Mr. WALLOP addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. WALLOP. Madam President, it is
my understanding the Senator from
Arizona, [Mr. McCAIN], has some
amendments, of which I have no knowl-
edge. I suggest the absence of a
guorum.

Mr. JOHNSTON. Madam President, if
the Senator will withhold, as I under-
stand it, aside from those amendments,
is there a unanimous consent agree-
ment covering this bill?

The PRESIDING OFFICER. There is
a unanimous-consent agreement cover-
ing the bill.

Mr. JOHNSTON. Reserving of the
Cohen amendment?

The PRESIDING OFFICER. There is
a requirement that all amendments be
relevant to either the subject matter of
the bill or the committee substitute.

Mr. JOHNSTON. And when those
amendments are offered, when will the
bill be ripe for passage?

The PRESIDING OFFICER. No votes
occur in relation to the bill prior to
Tuesday.

When no Senator wishes to offer fur-
ther amendments or debate, the bill
will be put to a vote.

Mr. JOHNSTON. And so we could
pass the bill today without a rollcall
vote once all the amendments are con-
sidered?

The PRESIDING OFFICER. That is
correct.

Mr. JOHNSTON. Madam President, I
will suggest the absence of a quorum in
a moment, but we invite Senators who
have amendments to please contact us,
and we will consider those at some
time this afternoon. I hope we would be
able to pass the bill without a rollecall
vote later today. So we invite those
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Senators to please contact us, and we
will consider their amendments.

Mr. WALLOP. Madam President, I
will insist on a rollcall on the bill, I
say to my friend. But more to the case,
1 think those Senators who have
amendments owe it to the managers of
the bill to show up shortly if they wish
to have the opportunity to amend. I am
perfectly willing to go to third reading
on it. There is no reason for us to sit
here and wait for people who have not
the courtesy to come down when the
floor is open and nothing else to do.

So I say to my friend that I will co-
operate with him in moving the bill to
third reading and putting the vote to
tomorrow as it was suggested by the
majority leader.

Mr. JOHNSTON. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The ab-
sence of a quorum has been suggested.
The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WALLOP. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. DOR-
GAN). Without objection, it is so or-
dered.

AMENDMENT NO. 1554

(Purpose: To improve concessions policy

affecting the National Park Service)

Mr. WALLOP. Mr. President, on be-
half of the Senator from Arizona [Mr.
McCaIN], I send an amendment to the
desk and ask that it be stated.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Wyoming [Mr. WALLOP]
for Mr. McCAIN proposes an amendment
numbered 1554,

Mr. WALLOP. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 34, lines 24 and 25, between ‘‘Fed-
eral State and Local regulatory agencies',
and “If the Secretary's performance”, insert
the following, *‘, and shall seek and consider
the applicable views of park visitors and con-
cession customers.™

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized.

Mr. WALLOP. Mr. President, this has
been cleared with both managers. It is
a relatively simple requirement that
the Secretary use the visitor reports in
assessing the quality of the concession.

Mr. BUMPERS. We have no objection
to the amendment.

The PRESIDING OFFICER. Is there
further debate on the amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 1554) was agreed
to.

Mr. WALLOP. Mr. President, I move
to reconsider the vote.

Mr. BUMPERS. I move to lay that
motion on the table.
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The motion to lay on the table was
agreed to.
AMENDMENT NO. 1555
(Purpose: To improve the concessions policy
of the National Park Service)

Mr. WALLOP. Mr. President, I send
another amendment to the desk and
ask that it be stated.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Wyoming [Mr. WALLOP]
for Mr. McCAIN proposes an amendment
numbered 1555.

Mr. WALLOP. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 21, line 25, after ‘‘to the public at
a park’, insert the following, “except that
the Secretary shall take all reasonable and
appropriate steps to consider competing al-
ternatives for such contract.”.

Mr. WALLOP. Mr. President, this has
also been cleared with managers on
both sides, and it is a helpful and rel-
atively simple amendment.

Mr. BUMPERS. We have no objec-
tion.

The PRESIDING OFFICER. Is there
further debate on the amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 15565) was agreed
to.
Mr. WALLOP. Mr. President, I move
to reconsider the vote.

Mr. BUMPERS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

UNANIMOUS-CONSENT AGREEMENT

Mr. WALLOP. Mr. President, but, for
an amendment that we understand is
coming from the Senator from Maine
[Mr. COHEN], and the possibility of a
budget point of order, that wraps up
the known amendments to this bill.

I would, therefore, ask unanimous
consent that they be the only amend-
ments in order, those by the Senator
from Maine and the budget point of
order.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. WALLOP. I would also ask that
the staffs of those Senators to ask
those Senators to come down here as a
matter of courtesy and as a matter of
convenience of the Senate. There is no
reason for them to be carrying on.

And at some moment in time—I have
talked with the committee chairman
and the subcommittee chairman—we
will move to third reading, notwith-
standing that those amendments have
not been offered. There is a limit to the
patience that can be expected of the
managers.

Mr. BUMPERS. Mr. President, I sug-
gest the absence of a quorum.

The
clerk will call the roll.

PRESIDING OFFICER. The
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The legislative clerk proceeded to
call the roll.

Mr. WALLOP. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER TO VITIATE UNANIMOUS-CONSENT
AGREEMENT

Mr. WALLOP., Mr. President, I ask
unanimous consent that the unani-
mous-consent agreement entered into
with regard to the amendment of the
Senator from Maine and the budget
point of order be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS-CONSENT AGREEMENT

Mr. WALLOP. Mr, President, let me
try to restate the agreement, with the
Senator from Arkansas paying heed. It
is that should the budget point of order
to be offered by the Senator from Colo-
rado [Mr. BROWN] be sustained, nec-
essarily a perfecting amendment to get
rid of the budget point of order would
be required, and, therefore, it should be
included as part of the unanimous-con-
sent agreement.

So, therefore, I ask unanimous con-
sent that among the items to be in
order is a budget point of order to be
raised by the Senator from Colorado
and a subsequent amendment to cor-
rect the deficiency should that point of
order be sustained.

Mr. BUMPERS. And if I may add to
the Senator's request, that a motion to
waive the point of order would also be
in order.

Mr. WALLOP. Would also be in order.

The PRESIDING OFFICER. The
Chair will request of the Senator from
Wyoming whether he is including in his
unanimous-consent request second-de-
gree amendments which are relevant.

Mr. WALLOP. In the instance of the
budget point of order and perfecting
amendment, second-degree amend-
ments germane and directly related
would be, and that the amendment
from the Senator from Maine [Mr.
COHEN] be the only other amendment
in order and that that would be re-
quired to abide by the requirements of
the consent order under which we are
operating now, in other words, that it
be relevant and germane.

There are two amendments, and that
they be able to sustain second-degree
amendments that are relevant and ger-
mane but that each of those be subject
to the requirement established by this
majority leader under the unanimous-
consent agreement that those amend-
ments be relevant and germane to the
issue at hand.

The PRESIDING OFFICER. Is there
objection to the Senator’s unanimous-
consent request?

Without objection, it is so ordered.

Mr. WALLOP. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The legislative clerk proceeded to
call the roll.

Mr. FORD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FORD. Mr. President, I ask unan-
imous consent to proceed ag in morn-
ing business for 2 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FORD. I thank the Chair.

(The remarks of Mr. FORD pertaining
to the introduction of 8. 1953 are lo-
cated in today’s RECORD under “‘State-
ments on Introduced Bills and Joint
Resolutions.”)

Mr. WALLOP. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. WALLOP. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 155
(Purpose: To provide for review of conces-
sions operations by the Comptroller Gen-
eral of the United States)

Mr. WALLOP. Mr. President, on be-
half of the Senator from Maine [Mr.
CoHEN], I send an amendment to the
desk regarding recordkeeping require-
ments and ask that it be stated.

The PRESIDING OFFICER. The
clerk will report the amendment.

The bill clerk read as follows:

The Senator from Wyoming [Mr. WALLOF],
for Mr. COHEN, proposes an amendment num-
bered 1556.

Mr. WALLOP. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 35, line 21, through page 36, line 5,
strike section 14 in its entirety and insert in
lieu thereof the following:

SEC. 14. RECORDKEEPING REQUIREMENTS.

(a) IN GENERAL.—Each concessioner shall
keep such records as the Secretary may pre-
scribe to enable the Secretary to determine
that all terms of the concessioner's contract
have been, and are being faithfully per-
formed, and the Secretary or any of the Sec-
retary's duly authorized representatives
shall, for the purpose of audit and examina-
tion, have access to such records and to
other books, documents and papers of the
concessioner pertinent to the contract and
all the terms and conditions thereof as the
Secretary deems necessary.

(b) GENERAL ACCOUNTING OFFICE REVIEW.—
The Comptroller General of the United
States or any of his or her duly authorized
representatives shall, until the expiration of
five calendar years after the close of the
business year for each concessioner, have ac-
cess to and the right to examine any perti-
nent books, documents, papers, and records
of the concessioner related to the contracts
or contracts involved.
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Mr. COHEN. Mr. President, at a time
when the public’'s confidence in the
Government’s ability to manage its fi-
nancial affairs on behalf of the tax-
payer is dismally low, Congress contin-
ues to fuel the public’s cynicism by
failing to make even the most simple
common sense reforms that would en-
able the Government to act in a more
business-like manner. Moreover, tax-
payers have said they are willing to
make sacrifices as long as the Govern-
ment lives up to its end of the bargain
and sends the message that Washing-
ton is serious about changing the way
it does business.

Taxpayers have a reasonable expecta-
tion that, before we ask them to send
another nickel to Washington, the Gov-
ernment demonstrate its ability to
maximize revenue from Federal assets
like public lands. Today, the public
correctly observes that the Govern-
ment too often fails to operate in a
business-like manner.

As proof that the Federal Govern-
ment is failing to operate efficiently,
one only needs to examine how the
Federal Government manages conces-
sionaires operating on Federal land.
From the parking deck at Arlington
National Cemetery, to the elaborate
Ahwahnee Hotel at Yosemite National
Park, to the picturesque Scottsdale
Tournament Players Club Golf Course
in Arizona, the Government collects
absurdly low rents and franchise fees
from the operators of these facilities—
who in turn have the exclusive right to
promote goods and services on Federal
property.

In some cases, the Government col-
lects nothing. For example, at the
Scottsdale golf course, the Federal
Government leased property to the city
of Scottsdale for 75 years. The city in
turn subleased the land to a developer
who built the golf course and an eques-
trian center. These facilities generated
some $24 million in revenue over a 3-
year period out of which the city of
Scottsdale received 6.25 percent of the
gross receipts or about $1.5 million.
But for the next three quarters of a
century, Uncle Sam will not see a
dime.

There are literally hundreds of exam-
ples where concessionaires, thanks to
the Government’'s poor management
practices, are not paying fair market
value for the use of Federal land and
facilities, resulting in the Govern-
ment's failure to collect $200 million in
annual revenue. Although the legisla-
tion we are considering today, S. 208,
the National Parks Concession Policy
Reform Act, does not address the man-
agement of all Federal concessions, it
is a good first step on the road to re-
forming Federal concession policy.

There is a clear need to reform the
concession policy at our mnational
parks. Current law almost always re-
sults in deals which are exceedingly
good for the concessionaire operators,
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but are exceedingly bad for the tax-
payer. These concessionaires should be
made to compete for the exclusive
right to offer goods and services to
park visitors.

Specifically, competition should be
based on: which goods and services' the
concessionaire is willing to provide;
the prices charged for the goods and
services offered; the concessionaire’s
ability and track record; and what the
concessionaire is willing to pay the
Government for what is, in effect, a
monopoly over a ready-made customer
base. By competing on this basis, I be-
lieve that the visitors to our national
parks will benefit, service will im-
prove, and the taxpayers will realize a
better return on their investment in
our National Parks.

While visitors to National Parks are
paying high prices to concessionaires
for their hotdogs, sodas, and parking,
the Federal Government often gets lit-
tle or nothing. For example, visitors to
Alaska’s Denali National Park spent
on average about $17 per person on con-
cessions—§16.72. At the same time the
Government collected less than 14
cents from that $17 sale for the conces-
sionaire's use of Federal buildings and
the exclusive right to peddle its goods
and services to the 504,000 people who
visit Denali every year.

At the Grand Canyon, the conces-
sionaire who runs the luxury hotel,
charging between $102 and $252 a night,
took in more than $63 million but paid
the Government a mere $1,250 a month
in rent and a $1.7 million franchise fee.
The same concessionaire took in al-
most $5.3 million in sales from its oper-

‘ations at California’'s Death Valley Na-

tional Monument and Arizona’s Pet-
rified Forest National Park. However,
the Government's share was less than
$125,000 or 2.3 percent. While, I do not
find fault with the concessionaire for
seizing a business opportunity, the
Federal Government should not be in
the business of enriching companies on
the backs of the taxpayers.

There are many other examples. At
California’s Sequoia National Park, a
concessionaire collected more than $11
million and paid the Government only
about $82,000. At Montana's Glacier Na-
tional Park one concessionaire took in
more than $9 million, but paid the Gov-
ernment only about $133,000. The Lake
Mead Resort in Nevada annually took
in $4.3 million but paid the Govern-
ment less than $135,000. Willow Beach
Resort also at Lake Mead brought in
more than $1.8 million but paid the
Government just over $18,000. At Crater
Lake National Park in Oregon, the
Crater Lake Lodge collected about $3.6
million from park visitors and paid the
Government a total of $695 in annual
rent for the building and another
$65,793 in franchise fees. Unfortunately,
examples of these types of arrange-
ments within the National Park Serv-
ice are the rule rather than the excep-
tion.
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In many cases, the States make out
better than the Federal Government.
State tax revenues often exceed reve-
nues generated to the Federal Govern-
ment in the form of rent and franchise
fees. For example the concession oper-
ation at the Mount Vernon Inn gen-
erates more than $20,000 more for the
State of Virginia in sales tax than it
makes for the Federal Government.

Compared to the management of con-
cessionaires at state parks, the Federal
Government is literally giving the
store away. According to a 1988 GAO
report States receive an average con-
cession fee of 12 percent of gross sales.
This is in sharp contrast to the 2.6 per-
cent the Federal Government received
from its concessions 1992. Even if the
Federal Government were simply to
collect from concessionaires what
States collect on average, we could col-
lect an additional $60 million—or about
31 times what the Park Service is cur-
rently receiving from its concession
operations.

Yet the argument continues to be
made that the taxpayer must subsidize
Federal concession operations to en-
sure that reasonably priced concessions
are available to visitors at our national
parks. This argument holds little
water. Low franchise fees do not nec-
essarily translate into low prices for
visitors to our national parks. More
often, they simply mean higher profits
for concessionaires. In fact, the conces-
sionaire at Mount Vernon charges
about 20 percent more than an ice
cream store in nearby Alexandria for a
16-ounce coke. This 20 percent dif-
ference is significantly more than the 4
percent franchise fee the conces-
sionaire pays to Government for the
exclusive right to sell cokes to the 5.7
million annual visitors to Mount Ver-
non.

For the last several months, my staff
on the subcommittee on oversight of
Government Management has been in-
vestigating the Government's mis-
management of the concessions which
operate on Federal land. Although we
will be releasing the results of our in-
vestigation shortly, consideration of S.
208, the National Parks Concessions
Policy Reform Act, provides an oppor-
tunity to share some of the sub-
committee's findings and is a good first
step in the effort to reform the Govern-
ment's management of concessions.

Mr. President, I would like to com-
mend Senator BUMPERS, Senator BEN-
NETT and Senator JOHNSTON for their
hard work in crafting a balanced pro-
posal for reforming concessions policy
at the National Park Service. This leg-
islation is a good first step toward
changing the management culture
which for too long has resulted in the
Government's failure to charge fair
market rents to these concessionaires.

However, I am concerned that, to
some degree, this legislation reinvents
the wheel by requiring the Secretary of
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the Interior to develop separate com-
petitive procedures for soliciting pro-
posals from concessionaires. For this
reason, I considered offering an amend-
ment to 8. 208 which—consistent with
the intent and substance of the bill—
would have ensured that the competi-
tive process for selecting conces-
sionaires parallel existing law govern-
ing competition in all executive branch
agencies. My amendment would have
ensured that the Park Service com-
petes its concessions contracts in the
same manner as other Federal agencies
competitively procure goods and serv-
ices.

Mr. President, my amendment would
have required the Secretary of the In-
terior to promulgate regulations for
competing concessions contracts con-
sistent with the principles of full and
open competition as outlined in exist-
ing law. The adoption of the existing
process would in no way preclude the
Secretary from determining the source
selection criteria used by the Depart-
ment.

The existing process is in fact flexi-
ble. The existing competitive process
as outlined in title III, section
303A.(a)(1X(C) of the Federal Property
and Administrative Services Act of
1949, specifically states that the agency
shall ‘‘develop specifications in such a
manner as is necessary to obtain full
and open competition with due regard
to the nature of the property or serv-
ices to be acquired.” It also requires at
section 303A(b)(1), that, ‘‘each solicita-
tion for sealed bids or competitive
proposals * * * shall at a minimum in-
clude * * * a statement of (A) all sig-
nificant factors * * * which the execu-
tive agency reasonably expects to con-
sider in evaluating sealed bids of com-
petitive proposals; and (B) the relative
importance assigned to each of those
factors.”” The current process as out-
lined in section 303B(d)(4) 41 U.S.C.
253b, goes on to say that when selecting
the best proposal that the award shall
be made to the responsible source
whose proposal is most advantageous
to the United States considering only
price and other factors included in the
solicitation. Clearly, the existing proc-
ess provides sufficient flexibility to en-
sure that the intent of the bill is re-
tained. Specifically, the Secretary,
when writing the implementing regula-
tions will have sufficient flexibility to
ensure, citing language from S. 208,
that ‘‘the consideration of revenue gen-
erated is subordinate to the objectives
of protecting and preserving park re-
sources and of providing necessary and
appropriate facilities or services to the
public at reasonable rates.”

As the Senate author of the Competi-
tion in Contracting Act which became
law in 1984, I have a keen interest in
furthering a competitive environment
for government contracting. This in-
terest extends not only to the Govern-
ment’s acquisition of goods and serv-
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ices, but to the Government's con-
tracts with concessionaires who bid for
the right to provide goods and services
to the millions of people who visit our
national parks every year. The Com-
petition in Contracting Act established
statutory guidance for the process and
procedures that agencies should adopt
to ensure full and open competition.
That is what this bill before us is
about—competition.

However, I have decided not to offer
my amendment because of concerns
that its provisions will result in mul-
tiple referrals which would effectively
kill 8. 208. The effort to reform the
Government’'s management of its con-
cessions is far too important to have
the effort thwarted although I do be-
lieve this amendment should be adopt-
ed. Nevertheless, in the interest in
achieving meaningful reform, I have
agreed to withhold my amendment.

Mr. President, I am pleased that my
second amendment, which was adopted
by the Senate, will increase the ac-
countability of the Park Improvement
Funds created by this legislation. Spe-
cifically, the amendment grants the
General Accounting Office an explicit
right to access all books and records
associated with the management of
these funds. Under current law, GAO
has access to all books and records of
any fund generated or created from
money generated by concession oper-
ations. S. 208, would remove GAO's ex-
plicit right to access these books and
records. My amendment explicitly
grants GAO access to all pertinent
books and records by including the lan-
guage of the existing law to S. 208.

Mr. President, I am pleased that the
Senate passed my amendment to main-
tain the accountability of conces-
sionaire funds. And although I am not
offering my amendment to direct the
Secretary of the Interior to comply
with the provisions of the Competition
in Contracting Act, I urge my col-
leagues to support S. 208 so we may
begin to reform concessions at the Na-
tional Park Service and rethink in gen-
eral, how the Government manages and
oversees its concessionaires.

Mr. WALLOP. Mr. President, the
Senator from Arkansas and I have
looked at this amendment of the Sen-
ator from Maine with regard to rein-
stating the policy of the 1965 act and
find it very useful. The minority is at
least prepared to accept it.

Mr. BUMPERS. We have no objection
to this amendment.

The PRESIDING OFFICER. Is there
further debate? If not, the guestion is
on agreeing to the amendment.

The amendment (No. 1556) was agreed
to.
Mr. WALLOP. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. BUMPERS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.
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Mr. WALLOP. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BUMPERS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
FORrD). Without objection, it is so or-
dered.

Mrs. FEINSTEIN. Mr. President,
members of Ansel Adams family oper-
ate the Best Studio/Ansel Adams Gal-
lery at Yosemite National Park. It is
my understanding this is the oldest
family-owned business in the National
Park System, operating since 1902. The
family understands the preferential
right of renewal is being eliminated,
and is concerned about how the new se-
lection criteria will affect them.

All of us are familiar with Ansel
Adams’ magnificent photographs of Yo-
semite. His name is nearly synonymous
with the park. Given the family's long
association and history with the park,
it seems to me that all things being
equal the National Park Service would
want to keep the Ansel Adams Gallery
even if the preferential right of re-
newal is eliminated.

Is it not the case that under this bill
the Secretary of the Interior will con-
sider the experience and related back-
ground of the person submitting a con-
cession proposal, including past per-
formance, and that the franchise fee
will be subordinate to the objectives of
protecting park resources and provid-
ing appropriate services?

Mr. JOHNSTON. The Senator from
California is correct. Additionally, the
bill allows the Secretary to consider
secondary factors as he deems appro-
priate.

Mr. BUMPERS. Mr. President, I
think we are ready to go to one final
unanimous-consent agreement and
third reading.

Does the Senator from Wyoming
agree with that?

Mr. WALLOP. The Senator does.

Mr. BUMPERS. With that, Mr. Presi-
dent, I ask unanimous consent that the
Senate vote on final passage of S. 208,
the national park concessions reform
bill, occur without any intervening ac-
tion or debate at 2:30 p.m., on Tuesday,
March 22, and that paragraph 4 of rule
XII be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BUMPERS. Mr. President, I ask
for the yeas and nays on final passage.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

Mr. BUMPERS. Third reading, Mr,
President.

The PRESIDING OFFICER. Without
objection, the committee substitute is
agreed to.
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So the committee substitute was
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

Mr. WALLOP addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. WALLOP. Mr. President, I am
glad we got to the point of third read-
ing. I reiterate my unhappiness with
the bill and my understanding of where
it is going. I have spoken my piece on
it.

I would just say that the Senator
from Arkansas and I, and the Senator
from Utah, have been here for 1 hour
and 45 minutes, while our colleague
was downstairs having lunch and who
decided, at the end of having lunch, not
to offer an amendment that kept us
waiting here for 1 hour and 45 minutes.

The Senator from Arkansas, in his
opening remarks on the bill, talked
about what an unhappy place the Sen-
ate has become. There are many rea-
sons for that. But the lack of consider-
ation becomes one that raises the level
of unhappiness unnecessarily.

I am sorry that my colleagues had to
sit and wait. I am sorry that it turned
out that way. I am glad that we are to
the point where we are on the bill.

But, for future reference, I think all
of our colleagues would do well to try
to remember the sensibilities of the
rest of those serving with them during
the course of the days. It is conten-
tious enough around here, with par-
tisanship and other kinds of things. A
little consideration would go a long
way toward making the Senate a less
unhappy place than it currently is. I
regret having said that, but I did feel
compelled to take note of it.

The PRESIDING OFFICER. The Sen-
ator from Arkansas.

RECORD OPEN UNTIL 3 P.M.

Mr. BUMPERS. Mr. President, on be-
half of the majority leader, I ask unan-
imous consent the RECORD remain open
today until 3 p.m. for the introduction
of legislation and statements.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS

Mr. BUMPERS. Mr. President, I ask
unanimous consent there now be a pe-
riod for morning business with Sen-
ators permitted to speak for up to 3
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1298 TO S. 1281,
STATE DEPARTMENT AUTHOR-
IZATION BILL, 1994
Mr. McCAIN. Mr. President, during

Senate consideration of the 1994 State
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Department authorization bill, I of-
fered, and the Senate approved, an
amendment concerning the People's
Mujahidin of Iran [PMOI]. It has re-
cently come to my attention that, due
to an oversight, a statement that I in-
tended to accompany the amendment
was not printed in the CONGRESSIONAL
RECORD. I offer the rationale for my
amendment below as I would have of-
fered it when the amendment was con-
sidered.

The findings of this amendment are
facts and are attested to by the State
Department. The operative clauses
simply requires the State Department
to examine the current activities of the
PMOI for inclusion in its annual report
on terrorism. If it decides mot to in-
clude the PMOI, it must report its jus-
tification for not doing so and supply
an unclassified report on the organiza-
tion’s current activities.

My principle concern is that the
PMOI is permitted to freely lobby Con-
gress without a clear understanding of
the organization’s history and current
activities. All of us are concerned
about human rights in Iran, and in
many other areas of the world, but
Members should have information at
their disposal to consider the source.
The Senate should not be in a position
where it unknowingly, in the cause of
human rights, supports an organization
with a record of human rights abuses.

I offered this amendment only after
extensive efforts to have a 1987 FBI re-
port on the organization updated. Rec-
ognizing my own limits to pass judg-
ment on the current activities of the
PMOI, the intention of my amendment
is to require such an update by the De-
partment of State.

The American people deserve an offi-
cial public accounting of any lobbyist
with either a present or past connec-
tion to international terrorism. My ef-
forts to gain an accounting of the
PMOI have been vigorous and they will
be equally vigorous should any other
lobbyist with a history of terrorism
come to my attention.

TRIBUTE TO ADELE GUTTENBERG

Mr. LAUTENBERG. Mr. President, I
rise today to pay tribute to the accom-
plishments of an outstanding constitu-
ent of mine, Mrs. Adele Guttenberg.

Mrs. Guttenberg has been more than
just an ordinary advocate for the dis-
abled in New Jersey. She worked tire-
lessly to gain support long before the
onset of State efforts.

The mother of two severely handi-
capped children, Mrs. Guttenberg lob-
bied the Bergen County Board of
Freeholders to ensure that all stu-
dents, regardless of their age, receive
the educational opportunities that
they deserve. She has helped imple-
ment this in a number of ways, most
notably by providing, with her hus-
band, a 4-year scholarship to the New
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Jersey Institute of Technology for a
disabled resident, and by her donations
dedicated to removing architectural
boundaries at the college.

As the cofounder of the Spectrum for
Living, she expanded the opportunities
for housing, day care, work shops, and
guality of life. Recently, despite her of-
ficially nonprofessional status, Mrs.
Guttenberg was chosen Woman of the
Year by the Bergen County Business
and Professional Women.

Mrs. Guttenberg is an exceptional ex-
ample of an individual who has com-
mitted herself to improving the lives of
those members of our society who face
special challenges. I applaud her dedi-
cation, her generosity, and her spirit.
She is an inspiration to us all.

R —

ELECTION IN UKRAINE

Mr. LEVIN. Mr. President, the future
of Ukraine is vital to the national se-
curity interests of the United States.
The relationship between Ukraine and
Russia, and the relationship between
Ukraine and the United States will
have a profound impact on the events
of the 21st century.

That is why the upcoming election in
Ukraine this Sunday, March 27, 1994, is
so important not only to the people of
Ukraine but to freedom-loving people
everywhere. The stability of Ukraine
and its ultimate, long-term independ-
ence may be profoundly influenced by
not only the outcome of this Sunday's
votes, but by the process, openness, and
honesty of this election.

Ukraine has encountered many dif-
ficulties since the collapse of the So-
viet Union. Inflation has surged, unem-
ployment is at crisis levels, an energy
crisis has curtailed industrial output,
and internal and ethnic conflicts
threaten. Ukraine is at a cross-roads as
it goes to the polls this Sunday to elect
a new parliament.

The elections are to replace the cur-
rent, preindependence parliament that
has been stymied in its attempts to
deal with the vast and mounting prob-
lems facing the country as it tries to
convert from a command to a free-mar-
ket economy, and from a closed gov-
ernment to an open political democ-
racy.

The popular support for reform and
the Ukrainian people's trust in govern-
ment will be tested this Sunday by the
openness and honesty of the political
process.

Mr. President, Ukraine faces many
daunting challenges. Two fundamental
measures of whether Ukraine will be-
long in the family of free and respect-
able nations and whether it adheres to
its obligations under the Nuclear Non-
proliferation Treaty and whether this
Sunday's elections are truly free and
fair. This world is watching, and the
outcome will afffect more than the
people of Ukraine.
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IRRESPONSIBLE CONGRESS?
HERE’S TODAY'S BOXSCORE

Mr. HELMS. Mr. President, as of the
close of business on Friday, March 18,
the Federal debt stood at
$4,554,110,591,484.90, meaning that on a
per capita basis, every man, woman,
and child in America owes $17,468.04 as
his or her share of that debt.

COMMUNITY DEVELOPMENT BANK-
ING AND FINANCIAL INSTITU-
TIONS ACT

The text of the bill [H.R. 3474] to re-
duce administrative requirements for
insured depository institutions to the
extent consistent with safe and sound
banking practices, to facilitate the es-
tablishment of community develop-
ment financial institutions, and for
other purposes, as passed by the Senate
on March 17, 1994, is as follows:

H.R. 3474

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

{a) SHORT TITLE.—This Act may be cited as
the “Ci nity Develoj nt, Credit Enhance-
ment, and Regulatory Improvement Act of
1994°".

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.
TITLE —-COMMUNITY DEVELOFPMENT AND
CONSUMER PROTECTION
Subtitle A—Community Development Banking
and Financial Institutions Act

Sec. 101. Short title.

Sec. 102. Findings and purposes.

Sec. 103. Definitions.

Sec. 104. Establishment of national fund for
community development banking.

Sec. 105. Applications for assistance.

Sec. 106. Community partnerships.

Sec. 107. Selection of institutions.

Sec. 108. Assistance provided by the Fund.

Sec. 109. Communily development training.

Sec. 110. Encouragement of private entities.

Sec. 111. Clearinghouse function.

Sec. 112. Recordkeeping, reports, and audits.

Sec. 113. Investment of receipts and proceeds.

Sec. 114. Inspector General.

Sec. 115. Capitalization assistance to enhance
liquidity.

Sec. 116. C nity develop t revolving
loan fund for credit unions.

Sec. 117. Regulations.

Sec. 118. Authorization of appropriations.
Subtitle B—Home Ownership and Equity
Protection
Sec. 151. Consumer protections for high cost

mortgages.

Sec. 152. Civil liability.
Sec. 153. Reverse mortgage disclosure.
Sec. 154. Regulations; effective date.

TITLE II—SMALL BUSINESS CAPITAL
FORMATION
Subtitle A—Small Business Loan Securitization
Sec. 201. Short title.
Sec. 202. Small business related security.
Sec. 203. Applicability of margin requirements.
Sec. 204. Borrowing in the course of business.
Sec. 205. Small business related securities as
collateral.
Investment by depository institutions.
Preemption of State law.

206.
207.

Sec.
Sec.
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plans.
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Subtitle B—Small Business Capital
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. Definitions.

. Approving States for participation.

. Participation agreements.
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. Reimbursement by the Secretary.
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TITLE III—PAPERWORK REDUCTION AND
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301. Incorporated definitions.

302. Administrative consideration of bur-
den with new regulations.

303. Streamlining of regulatory regquire-
ments.

304.

305,
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Elimination of duplicative filings.
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certain small institutions.

Call report simplification.

Repeal of publication requirements.

Regulatory appeals process.

Electronic filing of cuwrrency trans-
action reports.
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Estate Settlement Procedures Act
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State regulation of real estate apprais-
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affiliate transactions.
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Jormations  from registration
under the Securities Act of 1933.
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Sec.
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SERVICES

501. Short title.
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treatment for banking organiza-
tions.

503. Effectuating the principle of national
treatment for securities organiza-
tions.

504. Effectuating the principle of national
treatment for insurers and rein-
surers.

505. Financial interdependence study.

506. Federal Reserve report on the Foreign
Bank Supervision Enhancement
Act of 1991.

Sec. 507. Conforming amendments.

TITLE VI—-NATIONAL FLOOD INSURANCE

REFORM

Short title.
Congressional findings.
Definition.

SUBTITLE A—DEFINITIONS
Sec. 611. Flood Disaster Protection Act of 1973.
Sec. 612. National Flood Insurance Act of 1968.

SUBTITLE B—COMPLIANCE AND INCREASED

PARTICIPATION

Sec. 621. Expanded flood insurance purchase
requirements.

Sec, 622. Escrow of flood insurance payments.

Sec. 623. Notice requirements.

Sec. 624. Placement of flood insurance by regu-
lated lending institution, Federal
agency lender, or servicer.

Sec. 335.

336.
337.

Sec.
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338.
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340.
341.

Sec.
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Sec.
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342,
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Sec.
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345,
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Sec. 406.
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Sec.
Sec.

Sec.
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Sec. 625. Standard flood hazard determination

forms.

Sec. 626. Examination regarding compliance by
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Sec. 627. Penalties and corrective actions for

Jailure to require flood insurance,
escrow, or notify.

Sec. 628. Financial institutions

council.

Sec. 629. Conforming amendment.
SUBTITLE C—RATINGS AND INCENTIVES FOR COM-
MUNITY FLOODPLAIN MANAGEMENT PROGRAMS
Sec. 631. Community rating system and incen-
tives for community floodplain

management.

Sec. 632. Funding.

Sec. 633. Reasonable fees.

SUBTITLE D—MITIGATION OF FLOOD AND

EROSION RISKS

641. Mitigation assistance in Federal insur-

ance administration.

642. Authorization of national flood and

erosion mitigation funds under
section 1362.

643. State and community mitigation as-

sistance program.

644. Repeal of program for purchase of cer-

tain insured properties.

645. Termination of erosion

structures program.

Sec. 646. Congressional findings and declara-

tion of purchase under the Na-
tional Flood Insurance Act of
1968.

SUBTITLE E—FLOOD INSURANCE TASK FORCE

Sec. 651. Flood insurance interagency task

force.
SUBTITLE F—MISCELLANEOUS PROVISIONS

Sec. 661. Maximum flood insurance coverage
amounts.

Additional coverage for compliance
with land use and control meas-
ures.

Flood insuragnce program arrange-
ments with private insurance enti-
ties.

Updating
maps.

Evaluation of erosion hazards.

Coordination of flood insurance rate
map revisions and updates with
coastal zone management pro-
grams.

Technical Mapping Advisory Council,
Funding for increased administrative
and operational responsibilities.
Separate account for National Flood

Insurance Fund.

Nonwaiver of flood purchase require-
ment for recipients of Federal dis-
aster assistance.

671. Insurance waiting period.

672. Agricultural structures.

673. Implementation review by the director.

674. Regulations.

675. Prohibited flood disaster assistance.

TITLE VII-GENERAL PROVISIONS

701. Study of effect of the Northern spotted
owl on small business concerns.

Negative information about consumer.

United Nations resolutions concerning
Jerusalem,

Amendment to the Federal Reserve
Act.

Sec. 705. Oversight hearings.

Sec. 706, Insurance transfer agreement.

TITLE I—-COMMUNITY DEVELOPMENT AND

CONSUMER PROTECTION

Subtitle A—Community Development Banking

and Financial Institutions Act

SEC. 101. SHORT TITLE.

This subtitle may be cited as the ""Community

Development Banking and Financial Institu-

tions Act of 1994"".

eramination

Sec.

Sec.

Sec.
Sec.

Sec. threatened

Sec. 662.

Sec. 663.

Sec. 664. of flood insurance rate

665.
666.

Sec.
Sec.

667.
664.

Sec.
Sec.

Sec. 669,

Sec. 670.

Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

702,
703,

Sec.
Sec.

Sec. 704.
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SEC. 102. FINDINGS AND PURPOSES.

(a) FINDINGS.—The Congress finds that—

(1) many of the Nation's urban, rural, and
Native American communities face critical social
and economic problems arising in part from the
lack of economic growth, people living in pov-
erty, and the lack of employment and other op-
portunities;

(2) the restoration and maintenance of the
economies of these communities will require co-
ordinated development strategies, intensive sup-
portive services, and increased access to eguity
investments and loans for development activi-
ties, including investment in businesses, hous-
ing, commercial real estate, human development,
and other activities that promote the long-term
emdnomic and social viability of the community;
an

(3) c nity develop t financial institu-
tions have proven their ability to identify and
respond to community needs for equity invest-
ments, loans, and development services.

(b) PURPOSE.—The purpose of this subtitle is
to create a Community Development Financial
Institutions Fund that will promote economic
revitalization and community development
through a program of investment in and assist-
ance to community development financial insti-
tutions, including enhancing the liguidity of
community development financial institutions.
SEC. 103. DEFINITIONS.

For purposes of this subtitle, the following
definitions shall apply:

(1) APPROPRIATE FEDERAL BANKING AGENCY.—
The term “appropriate Federal banking agen-
cy'" has the same meaning as in section 3 of the
Federal Deposit Insurance Act, and also in-
cludes the National Credit Union Administra-
tion Board with respect to insured credit
unions.

(2) AFFILIATE.—The term “‘affiliate'" has the
same meaning as in section 2(k) of the Bank
Holding Company Act of 1956,

(3) COMMUNITY DEVELOPMENT FINANCIAL IN-
STITUTION.—

(A) IN GENERAL.—The term '‘community devel-
opment financial institution'' means a person
(other than an individual) that—

(i) has a primary mission of promoting com-
munity development,

(ii) serves an investment area or targeted pop-
ulation;

(iii) directly, through an affiliate, or through
a community parinership, provides development
services and equity investments or loans;

(iv) maintains, through representation on its
governing board or otherwise, accountability to
residents of ils investment area or targeted pop-
ulation; and

(v) is not an agency or instrumentality of the
United States, or of any State or political sub-
division of a State.

(B) QUALIFICATION OF AFFILIATES.—A subsidi-
ary may only qualify as a community develop-
ment financial institution if its parent company
and the subsidiaries thereof (on a consolidated
basis) also qualify as nity develop t fi-
nancial institutions.

(4) COMMUNITY PARTNER.—The term “‘commu-
nity partner'’ means a person (other than an in-
dividual) that provides loans, equity invest-
ments, or development services, including a de-
pository institution holding company, an in-
sured depository institution, an insured credit
union, a nonprofit organization, a State or local
government agency, a quasi-governmental en-
tity, and an investment company authorized to
operate pursuant to the Small Business Invest-
ment Act of 1958.

(5) COMMUNITY PARTNERSHIP.—The term
“community partnership’’ means an agreement
between a community development financial in-
stitution and a community partner to provide
development services and loans or equity invest-
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ments to an investment area or targeted popu-
lation.

(6) DEPOSITORY INSTITUTION HOLDING COM-
PANY.—The term ‘‘depository institution holding
company'' has the same meaning as in section 3
of the Federal Deposit Insurance Act.

(7) DEVELOPMENT SERVICES.—The term ‘‘devel-
opment services' means activilies that promote
€ nity develop t and are integral to
lending or investment activities, including—

(A) business planning;

(B) financial and credit counseling, and

(C) marketing and management assistance.

(8) INSURED COMMUNITY DEVELOPMENT FINAN-
CIAL INSTITUTION.—The term “‘insured commu-
nity development financial institution' means
any ( Y t financial institu-
tion that is an insured depository institution or
an insured credit union.

(9) INSURED CREDIT UNION.—The term “‘in-
sured credit union'’ has the same meaning as in
section 101(7) of the Federal Credit Union Act.

(10) INSURED DEPOSITORY INSTITUTION.—The
term “‘insured depository institution' has the
same meaning as in section 3 of the Federal De-
posit Insurance Act.

(11) INVESTMENT AREA.—The term “investment
area’’ means a geographic area thal—

(A)(i) meets objective criteria of economic dis-
tress developed by the Community Development
Financial Institutions Fund, which may include
the percentage of low-income families or the ex-
tent of poverly, the rate of unemployment or
underemployment, lag in population growth,
and extent of blight and disinvestment; and

(i) has significant unmet needs for loans or
equity investments,

(B) is located in an empowerment zone or en-
terprise community designated wunder section
1391 of the Internal Revenue Code of 1986;

(C) is located on an Indian reservation, as de-
fined in section 3(d) of the Indian Financing
Act of 1974 or section 4(10) of the Indian Child
Welfare Act of 1978, or

(D) is located in an area which is not a metro-
politan statistical area and which has erperi-
enced a decrease in population of not less than
10 percent (as determined in the most recent de-
cennial census) between 1980 and 1990.

(12) LOW-INCOME.—The term ‘‘low-income”
means having an income, adjusted for family
size, of not more than—

(A) for metropolitan areas, 80 percent of the
area median income; and

(B) for monmetropolitan areas, the greater
of—

(i) 80 percent of the area median income; or

(ii) 80 percent of the statewide nonmetropoli-
tan area median income.

(13) PARENT COMPANY.—The term ‘‘parent
company'’ means any company that directly or
indirectly controls another company.

(14) SUBSIDIARY.—The term ‘‘subsidiary'’ has
the same meaning as in section 3 of the Federal
Deposit Insurance Act, except that a community
development financial institution that is a cor-
poration shall not be considered to be a subsidi-
ary of any insured depository institution or de-
pository institution holding company that con-
trols less than 25 percent of any class of the vot-
ing shares of such corporation, and does not
otherwise control in any manner the election of
a majority of the directors of the corporation.

(15) TARGETED POPULATION.—The term ‘‘tar-
geted population'' means low-income persons or
persons who otherwise lack adequate access to
loans or equity investments.

SEC. 104. ESTABLISHMENT OF NATIONAL FUND
FOR COMMUNITY ‘ELOPMENT
BANKING.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—There is established a cor-
poration to be known as the Community Devel-
opment Financial Institutions Fund (hereafter

nity develop
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in this subtitle referred to as the ""Fund") that
shall have the duties and responsibilities speci-
fied by this subtitle. The Fund shall have suc-
cession until dissolved. The offices of the Fund
shall be in Washington, D.C. The Fund shall
not be affiliated with or be within any other
agency or department of the Federal Govern-
ment.

(2) WHOLLY OWNED GOVERNMENT CORFORA-
TION.—The Fund shall be a wholly owned Gov-
ernment corporation in the erecutive branch
and shall be treated in all respects as an agency
of the United States, except as otherwise pro-
vided in this subtitle.

(b) MANAGEMENT OF FUND.—

(1) APPOINTMENT OF ADMINISTRATOR AND DEP-
UTY ADMINISTRATOR.—The management of the
Fund shall be vested in an Administrator, who
shall be appointed by the President, by and
with the advice and consent of the Senate. The
Administrator shall not engage in any other
business or employment during service as the
Administrator. The President may appoint a
Deputy Administrator by and with the advice
and consent of the Senate. The Deputy Admin-
istrator shall serve as the acting Administrator
of the Fund during the absence or disability of
the Administrator or in the event of a vacancy
in the office of the Administrator.

(2) CHIEF FINANCIAL OFFICER.—The Adminis-
trator shall appoint a chief financial officer
who shall oversee the financial management ac-
tivities of the Fund.

(3) OTHER OFFICERS.—The Administrator may
appoint such other officers and employees of the
Fund as the Administrator determines to be nec-
essary or appropriate.

(c) GENERAL POWERS.—In carrying out the
SJunctions of the Fund, the Administrator—

(1) shall have all necessary and proper au-
thority to carry out this subtitle;

(2) shall have the power to adopt, alter, and
use a corporate seal for the Fund, which shall
be judicially noticed;

(3) may adopt, amend, and repeal bylaws,
rules, and regulations governing the manner in
which business of the Fund may be conducted
and such rules and regulations as may be nec-
essary or appropriate to implement this subtitle;

(4) may enter into, perform, and enforce such
agreements, contracts, and transactions as may
be deemed necessary or appropriate to the con-
duct of activities authorized under this subtitle;

(5) may determine the character of and neces-
sity for erpenditures of the Fund and the man-
ner in which they shall be incurred, allowed,
and paid;

(6) may wutilize or employ the services of per-
sonnel of any agency or instrumentality of the
United States with the consent of the agency or
instrumentality concerned on a reimbursable or
nonreimbursable basis; and

(7) may erecute all instruments necessary or
appropriate in the erercise of any of the func-
tions of the Fund under this subtitle and may
delegate to the officers of the Fund such of the
powers and responsibilities of the Administrator
as the Administrator deems necessary or appro-
priate for the administration of the Fund.

(d) ADVISORY BOARD.—

(1) ESTABLISHMENT —The Administrator shall
establish an advisory board to be known as the
Community Development Advisory Board (here-
after in this subtitle referred to as the ‘‘Board"’)
in accordance with the provisions of the Federal
Advisory Committee Act.

(2) MEMBERSHIP.—

(A) IN GENERAL—The Board shall consist of 5
private citizens who, collectively—

(i) represent community groups whose con-
stituencies include targeted populations or resi-
dents of investment areas; N

(ii) represent local or regional government in-
terests;
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(iii) have erpertise in the operations and ac-
tivities of insured depository institutions; and

(iv) have expertise in « nity develop t
and lending.

(B) REPRESENTATION.—Each of the categories
described in clauses (i) through (iv) of subpara-
graph (A) shall be represented by not less than
1 member of the Board,

(3) BOARD FUNCTION.—It shall be the function
of the Board to advise the Administrator on the
policies of the Fund. The Board shall not advise
the Administrator on the granting or denial of
any particular application.

. (4) TERMS OF MEMBERS.—

(A) IN GENERAL.—Each member of the Board
shall serve for a term of 4 years.

(B) VACANCIES.—Any member appointed to fill
a vacancy occurring prior to the expiration of
the term for which the previous member was ap-
pointed shall be appointed for the remainder of
such term. Members may continue to serve fol-
lowing the expiration of their terms until a suc-
cessor is appointed and qualified.

(5) CHAIRPERSON.—The Administrator shall
appoint a chairperson from among the members
of the Board.

(6) MEETINGS.—The Board shall meet at least
annually and at such other times as requested
by the Administrator or the chairperson. A ma-
jority of the members of the Board shall con-
stitute a quorum.

(7) REIMBURSEMENT FOR EXPENSES.—The mem-
bers of the Board may receive reimbursement for
travel, per diem, and other necessary erpenses
incurred in the performance of their duties, in
accordance with the Federal Advisory Commit-
tee Act.

(8) COSTS AND EXPENSES.—The Fund shall
provide to the Board all necessary staff and fa-
cilities.

(e)  CONFORMING  AMENDMENTS.—Section
9101(3) of title 31, United States Code, is amend-
ed—

(1) by redesignating subparagraphs (B)

through (M) as subparagraphs (C) through (N),
respectively,; and

(2) by inserting after subparagraph (A) the
Jfollowing new subparagraph:

*(B) the Community Development Financial
Institutions Fund,".

(f) GOVERNMENT CORPORATION CONTROL ACT
EXEMPTION.—Section 9107(b) of title 31, United
States Code, shall not apply to deposits of the
Fund made pursuant to section 108.

(g) LIMITATION OF FUND AND FEDERAL LIABIL-
ITY.—The liability of the Fund and the United
States Govermment arising out of any invest-
ment in a community develop t financial in-
stitution in accordance with this subtitle shall
be limited to the amount of the investment. The
Fund shall be exempt from any assessments and
other liabilities that may be imposed on control-
ling or principal shareholders by any Federal
law or the law of any State, Territory, or the
District of Columbia.

(h) PROHIBITION ON ISSUANCE OF SECURI-
TIES.—The Fund may not issue stock, bonds, de-
bentures, notes, or other securities.

(i) COMPENSATION.—Title 5, United States
Code, is amended—

(1) in section 5314, by adding at the end the
Jollowing:

“*Administrator of the Communily Develop-
ment Financial Institutions Fund."; and

(2) in section 5315, by adding at the end the
Sollowing:

“Deputy Administrator of the Community De-
velopment Financial Institutions Fund.”'.

(7) ASSISTED INSTITUTIONS NOT UNITED STATES
INSTRUMENTALITIES —A community development
financial institution or other organization that
receives assistance pursuant to this subtitle
shall not be deemed to be an agency, depart-
ment, or instrumentality of the United States.
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SEC. 105. APPLICATIONS FOR ASSISTANCE.

(a) FORM AND PROCEDURES.—An application
for assistance under this subtitle shall be sub-
mitted in such form and in accordance with
such procedures as the Fund shall establish.

(b) MINIMUM REQUIREMENTS.—Ezxcept as pro-
vided in sections 106 and 115, the Fund shall re-
quire an application—

(1) to establish that the applicant is, or will
be, a community development financial institu-
tion;

(2) to include a comprehensive strategic plan
Jor the organization that contains—

(A) a business plan of not less than 5 years in
duration that demonstrates that the applicant
will be properly managed and will have the ca-
pacity to operate a ¢ nity development fi-
nancial institution that will not be dependent
upon assistance from the Fund for continued vi-
ability;

{B) an analysis of the needs of the investment
area or targeted population and a strategy for
how the applicant will attempt to meet those
needs;

(C) a plan to coordinate use of assistance from
the Fund with existing Federal, State, local,
and tribal government assistance programs, and
private sector financial services;

(D) an erplanation of how the proposed ac-
tivities of the applicant are consistent with ex-
isting economic, community, and housing devel-
opment plans adopted by or applicable to an in-
vestment area; and

(E) a description of how the applicant will co-
ordinate with community organizations and fi-
nancial institutions which will provide equity
investments, loans, secondary markets, or other
services to investment areas or targeted popu-
lations;

(3) to include a detailed description of the ap-
plicant’s plans and likely sources of funds to
match the amount of assistance requested from
the Fund;

(4) in the case of an applicant that has pre-
viously received assistance under this subtitle,
to demonstrate that the applicant—

(A) has substantially met its performance
goals and otherwise carried out its responsibil-
ities under this subtitle and the assistance
agreement; and

(B) will expand its operations into a new in-
vestment area or to serve a new targeted popu-
lation, offer more services, or increase the vol-
ume of its business;

(5) in the case of an applicant with a prior
history of serving investment areas or targeted
populations, to demonsirate that the appli-
cant—

(A) has a record of success in serving invest-
ment areas or targeted populations;

(B) will expand its operations into a new in-
vestment area or to serve a new targeted popu-
lation, offer more services, or increase the vol-
ume of its current business; and

(6) to include such other information as the
Fund deems appropriate.

(c) EXCEPTION.—

(1) IN GENERAL.—Notwithstanding subsection
(b)(1), in the case of a State in which there is no
eristing community development financial insti-
tution in operation on the date of enactment of
this Act, an applicant may be an agency or in-
strumentality of a State government if—

(A) such an entity has a primary mission of
promoting community development;

(B) any assistance received is used to establish
a community development financial institution,

(C) there is no nongovernment entity within
the State that possesses the capacity to become
a community development financial institution;

(D) no other agency or instrumentality of the
same State has received assistance; and

(E) assistance received will not reduce the
amount of State funds that otherwise would be
appropriated to such an entity.
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(2) MAJORITY OWNERSHIP.—An agency or in-
strumentality eligible to apply pursuant to para-
graph (1) may own a majority of the voting
stock of a community development financial in-
stitution if it demonstrates that there is a lack
of nonpublic sources of capital available to es-
tablish a community development financial in-
stitution.

(3) AMOUNT OF ASSISTANCE.—No State agency
or instrumentality and a community develop-
ment financial instilution, a majority of the
shares of which are owned by such an agency or
instrumentality pursuant to this subsection,
may cumulatively receive assistance erceeding
the amount set forth under section 108(d)(1).

(d) PREAPPLICATION OQUTREACH PROGRAM.—
The Fund may operate an outreach program to
identify and provide information to potential
applicants.

SEC. 106. COMMUNITY PARTNERSHIPS.

(a) APPLICATION.—An application for assist-
ance may be filed jointly by a community devel-
opment financial institution and a community
partner to carry out a community partnership.

(b) APPLICATION REQUIREMENTS.—The Fund
shall require a communily partnership applica-
tion—

(1) to meet the minimum requirements estab-
lished for community development financial in-
stitutions under section 105(b), ercept that the
criteria specified in paragraphs (1) and (2)(A) of
section 105(b) shall not apply to the community
partner;

(2) to describe how each coapplicant will par-
ticipate in carrying out the community partner-
ship and how the partnership will enhance ac-
tivities serving the investment area or targeted
population; and

{3) to demonstrate that the community part-
nership activities are consistent with the strate-
gic plan submitted by the community develop-
ment financial institution coapplicant.

(¢c) SELECTION CRITERIA.—The Fund shall
consider a community partnership application
based on the selection criteria set out in section
107.

(d) LIMITATION ON DISTRIBUTION OF ASSIST-
ANCE.—Assistance provided upon approval of an
application under this section shall be distrib-
uted only to the nity devel t finan-
cial institution coapplicant, and shall not be
used to fund any activities carried out directly
by the community partner or an affiliate there-
of.
(e) OTHER REQUIREMENTS AND LIMITATIONS.—
All other requirements and limitations imposed
by this subtitle on a « nity development fi-
nancial institution assisted under this subtitle
shall apply (in the manner that the Fund deter-
mines to be appropriate) to assistance provided
to carry out community partnerships. The Fund
may establish additional guidelines and restric-
tions on the use of Federal funds to carry out
community partnerships.

SEC. 107. SELECTION OF INSTITUTIONS.

(a) SELECTION CRITERIA.—Ezxcept as provided
in section 115, the Fund shall, in its sole discre-
tion, select applicants for assistance based on—

(1) the likelihood of success of the applicant
in meeting the goals of its comprehensive strate-
gic plan;

(2) the experience and background of the pro-
posed management team;

(3) the extent of need for equily investments,
loans, and development services within the in-
vestment areas or targeted populations;

(4) the extent of economic distress within the
investment areas or the extent of need within
the targeted populations, as those factors are
measured by objective criteria;

(5) the extent to which the applicant will con-
centrate its activities on serving its investment
areas or targeted populations;

(6) the amount of firm commitments to meet or
exceed the matching requirements and the likely
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success of the plan for raising the balance of the
malch;

(7) the extent to which the proposed activities
will exrpand economic opportunities within the
investment areas or the targeted populations;

(8) whether the applicant is, or will become,
an insured depository institution or an insured
credit union;

(9) whether the applicant is, or will be, lo-
cated—

(A) in an empowerment zone or enterprise
community designated under section 1391 of the
Internal Revenue Code of 1986;

(B) on an Indian reservation, as defined in
section 3(d) of the Indian Financing Act of 1974
or section 4(10) of the Indian Child Welfare Act
of 1978; or

(C) in a community that has erperienced a
sudden and significant loss in total employment
since the 1990 census or a major dislocation in
its primary employment base.

(10) the extent to which the applicant will in-
crease its resources through coordination with
other institutions or participation in a second-
ary market;

(11) in the case of an applicant with a prior
history of serving investment areas or targeted
populations, the exrtent of success in serving
them; and

(12) other factors (such as the extent to which
the applicant has strong ties to the community
that it will serve) deemed to be appropriate by
the Fund.

(b) GEOGRAPHIC DIVERSITY.—The Fund shall
assist a geographically diverse group of appli-
cants, including an appropriate mix of appli-
cants from urban, rural, and Native American
communities.

SEC. 108. ASSISTANCE PROVIDED BY THE FUND.

(a) FORMS OF ASSISTANCE.—

(1) IN GENERAL.—The Fund may provide—

(A) financial assistance through equity invest-
ments, deposits, credit union shares, loans, and
grants; and

(B) technical assistance—

(i) directly;

(ii) through grants; or

(iii) by contracting wilh organizations that
possess erpertise in community development,
without regard to whether the organizations re-
ceive or are eligible to receive assistance under
this subtitle.

(2) EQUITY INVESTMENTS.—The Fund shall not
own more than 50 percent of the equity of a
community development financial institution
and may not control the operations of such in-
stitution. The Fund may hold only transferable,
nonvoting equity investments. Such equity in-
vestments may provide for convertibility to vot-
ing stock wpon transfer by the Fund.

{3) DEPOSITS.—Deposits made pursuant to this
section in an insured community development fi-
nancial institution shall not be subject to any
requirement for collateral or security.

(4) LIMITATIONS ON OBLIGATIONS.—Direct loan
obligations may be incurred by the Fund only to
the extent that appropriations of budget author-
ity to cover their costs, as defined in section 502
of the Congressional Budget Act of 1974, are
made in advance.

(b) USES OF FINANCIAL ASSISTANCE.—

(1) IN GENERAL.—Financial assistance made
available under this subtitle may be used by as-
sisted institutions to serve investment areas or
targeted populations by developing or support-
ing—

(A) commercial facilities that promote revital-
ization, community stability, or job creation or
retention;

(B) businesses that—

(i) provide jobs for low-income people or are
owned by low-income people; or

(ii) enhance the availability of products and
services to low-income people;

5523

(C) community facilities;

(D) the provision of basic financial services,

(E) housing that is principally affordable to
low-income people, except that assistance used
to facilitate homeownership opportunities shall
only be used for activities and lending products
that serve low-income people and are not pro-
vided by other lenders in the ar-a; and

(F) other businesses and activities deemed ap-
propriate by the Fund.

(2) LiMITATIONS.—No assistance made avail-
able under this subtitle may be erpended by a
community development financial institution (or
an organization receiving assistance under sec-
tion 115) to pay any person to influence or at-
tempt to influence any agency, eiected official,
officer, or employee of a State or local govern-
ment in connection with the making, award, ex-
tension, continuation, renewal, amendment, or
modification of any State or local government
contract, grant, loan, or cooperative agreement
(as such terms are defined in section 1352 of title
31, United States Code).

(c) USES OF TECHNICAL ASSISTANCE.—Tech-
nical assistance may be used for activities that
enhance the capacity of a community develop-
ment financial institution, such as training of
management and other personnel and develop-
ment of programs and investment or loan prod-
ucts.

(d) AMOUNT OF ASSISTANCE,—

(1) IN GENERAL—The Fund may provide not
more than $5,000,000 of assistance, in the aggre-
gate, during any 3-year period to any 1 commu-
nity development financial institution and its
affiliates.

(2) EXCEPTION.—Notwithstanding the limita-
tions in paragraph (1), in the case of an eristing
community development financial institution
that proposes to serve an investment area or tar-
geted population outside of any State and out-
side of any metropolitan area presently served
by the institution, the Fund may provide not
more than $7,500,000 of assistance to a commu-
nity development financial institution and its
affiliates, in the aggregate, during any 3-year
period, of which not less than $2,500,000 shall be
used to establish affiliates to serve the new in-
vestment area or targeted population.

(3) TIMING OF ASSISTANCE.—Assistance may be
provided as described in paragraphs (1) and (2)
in a lump sum or over a period of time, as deter-
mined by the Fund.

(e) MATCHING REQUIREMENTS.—

(1) IN GENERAL.—Assistance other than tech-
nical assistance shall be matched with funds
from sources other than the Federal Government
on the basis of not less than one dollar for each
dollar provided by the Fund. Such matching
Sfunds shall be at least comparable in form and
value to assistance provided by the Fund. The
Fund shall provide no assistance (other than
technical assistance) until a community devel-
opment financial institution has secured firm
commitments for the matching funds required.

(2) EXCEPTION.—In the case of an applicant
with severe constraints on available sources of
matching funds, the Fund may permit an appli-
cant to comply with the matching requirements
of paragraph (1) by—

(A) reducing such matching requirement by 50
percent;

(B) permitting such applicant to satisfy not
more than 60 percent of the matching require-
ment through use of assistance made available
pursuant to—

(i) section 106 of the Housing and Community
Development Act of 1974;

(ii) section 623(c)(1) of the Community Eco-
nomic Development Act of 1981; or

(iii) section 310B(c) of the Consolidated Farm
and Rural Development Act; or

(C) permitting an applicant to provide match-
ing funds in a form to be determined at the dis-
cretion of the Fund if such applicant—
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(i) has total assets of less than $100,000;

(ii) serves nonmetropolitan areas; and

(iii) is not requesting more than $25,000 in as-
sistance.

(3) LIMITATION.—Not more than 25 percent of
the total funds disbursed in any fiscal year by
the Fund may be matched as authorized under
paragraph (2).

(4) CONSTRUCTION OF ‘‘FEDERAL FUNDS''.—For
purposes of this subsection, notwithstanding
section 105(a)(9) of the Housing and Community
Development Act of 1974, funds provided pursu-
ant to such Act shall be considered to be Federal
funds, except as provided in paragraph (2)(B).

(f) TERMS AND CONDITIONS.—

(1) SOUNDNESS OF UNREGULATED INSTITU-
TIONS —The Fund shall—

(A) ensure, to the marimum extent prac-
ticable, that each community development fi-
nancial institution (other than an insured com-
munity development financial institution or de-
pository institution holding company) assisted
under this subtitle is financially and
managerially sound and maintains appropriate
internal controls; and

(B) require such institution to submit, not less
than once during each 18-month period, a state-
ment of financial condition audited by an inde-
pendent certified public accountant as part of
the report required by section 112(a)(4).

(2) CONSULTATION WITH THE APPROPRIATE
BANKING REGULATOR.—Prior to providing assist-
ance to an insured community development fi-
nancial institution, the Fund shall consult with
the appropriate Federal banking agency.

(3) ASSISTANCE AGREEMENT.—

(A) IN GENERAL.—Before providing any assist-
ance under this subtitle, the Fund and each
communily development financial institution to
be assisted shall enter into an agreement that
requires the institution to comply with perform-
ance goals and abide by other terms and condi-
tions pertinent to assistance received under this
subtitle.

(B) PERFORMANCE GOALS.—Performance goals
shall be negotiated between the Fund and each
community development financial institution re-
ceiving assistance based upon the strategic plan
submitted pursuant to section 105(b)(2). Such
goals may be modified with the consent of the
parties, or as provided in subparagraph (C).
Performance goals for insured community devel-
opment financial institutions shall be deter-
mined in consultation with the appropriate Fed-
eral banking agency.

(C) SANCTIONS.—The agreement shall provide
that, in the event of fraud, mismanagement,
noncompliance with this subtitle, or noncompli-
ance with the terms of the agreement, the Fund,
in its discretion, may—

(i) revoke approval of the application;

(ii) terminate or reduce future assistance;

(iii) require repayment of assistance;

(iv) require changes to the performance goals
imposed pursuant to subparagraph (B);

(v) bar an applicant from reapplying for as-
sistance from the Fund,

(vi) require changes to the strategic plan sub-
mitted pursuant to section 105(b)(2); and

(vii) take such other actions as the Fund
deems appropriate.

(D) INSURED COMMUNITY DEVELOPMENT FINAN-
CIAL INSTITUTIONS.—In the case of an insured
community development financial institution,
the Fund shall notify the appropriate Federal
banking agency not less than 15 days before im-
posing sanctions pursuant to this paragraph
and shall not impose such sanctions if the agen-
cy disapproves, with an explanation in writing,
during that 15-day period.

(E) NATIVE AMERICAN INSTITUTIONS.—In the
case of a unity devel t financial in-
stitution which serves an investment area de-
scribed in paragraph (11)(C) of section 103, or
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an Indian tribe, as defined in section 4 of the
Indian Self-Determination and Education As-
sistance Act, the Fund shall consult with the
applicable tribal government in evaluating the
institution's compliance with the performance
goals established pursuant to subparagraph (B).

(g) AUTHORITY TO SELL EQUITY INVESTMENTS
AND LOANS.—The Fund may, at any time, sell
its equity investments and loans, but the Fund
shall retain the power to enforce limitations on
assistance entered into in accordance with the
requirements of this subtitle until the perform-
ance goals related to the investment or loan
have been met.

(h) No AUTHORITY TO LiIMIT SUPERVISION AND
REGULATION.—Nothing in this subtitle shall af-
fect any authority of the appropriate Federal
banking agency to supervise and regulate any
institution or company.

SEC. 109. COMMUNITY DEVELOPMENT TRAINING.

(a) IN GENERAL.—The Fund may operate a
training program to increase the capacity and
erpertise of community development financial
institutions and other members of the financial
services industry to undertake community devel-
opment activities (hereafter in this subtitle re-
Sferred to as the “‘training program'’).

(b) PROGRAM ACTIVITIES.—The training pro-
gram shall provide educational programs to as-
sist community development financial institu-
tions and other members of the financial serv-
ices industry in developing lending and invest-
ment products, underwriting and servicing
loans, managing equity investments, and imple-
menting development services targeted to areas
of economic distress, low-income persons, and
persons who lack adequate access to loans and
equily investments.

(c) PARTICIPATION.—The training program
shall be made available to community develop-
ment financial institutions and other members
of the financial services industry that serve or
seek to serve areas of economic distress, low-in-
come persons, and persons who lack adeguate
access to loans and equity investments.

(d) CONTRACTING.—The Fund may offer the
training described in this section directly or
through a contract with other organizations.
The Fund may contract to provide the training
with organizations that possess special expertise
in community development, without regard to
whether the organizations receive or are eligible
to receive assistance under this subtitle.

{e) FEES.—The Fund, as it deems appropriate,
may charge fees for participation in (raining
services to offset the cost of providing the serv-
ices.

SEC. 110. RNgggRAGMN‘I‘ OF PRIVATE ENTI-

The Fund may facilitate the organization of
corporations in which the Federal Government
has no ownership interest that will complement
the activities of the Fund in carrying out the
purpose of this subtitle. The purpose of any
such entity shall be to assist community devel-
opment financial institutions in a manner that
is complementary to the activities of the Fund
under this subtitle. Any such entity shall be
managed exclusively by persons not employed by
the Federal Government or any agency or in-
strumentality thereof.

SEC. 111. CLEARINGHOUSE FUNCTION.

(a) ESTABLISHMENT.—The Fund may establish
and maintain an information clearinghouse in
coordination with other Federal departments or
agencies and community development financial
institutions to—

(1) collect, compile, and analyze information
pertinent to community development financial
institutions that will assist in creating, develop-
ing, erpanding, and preserving these institu-
tions; and

(2) provide information on financial, tech-
nical, and management assistance, data on the
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activities of « nity spment financial
institutions, regulations, and other information
that may promote the purposes of this subtitle.
{b) CosTs.—The cost of maintaining the clear-
inghouse shall be shared egually by the Fund
and each department or agency involved in
maintaining the clearinghouse.
SEC. 112. R%%DKEBPING. REPORTS, AND AU-

(a) RECORDKEEPING .—

(1) IN GENERAL.—A community development fi-
nancial institution receiving assistance from the
Fund shall keep such records, for such periods
as may be prescribed, as may be necessary to
disclose the manner in which any assistance
under this subtitle is used and to demonstrate
compliance with the reguirements of this sub-
title.

(2) USER PROFILE INFORMATION.—The Fund
shall require each community development fi-
nancial institution receiving assistance under
this subtitle to compile and maintain data on
the gender, race, ethnicity, national origin, and
other pertinent information concerning individ-
uals that utilize the services of the assisted in-
stitution to ensure that targeted populations
and low-income rtesidents of investment areas
are adequately served.

(3) ACCESS TO RECORDS.—The Fund shall have
access on demand, for the purpose of determin-
ing compliance with this subtitie, to any records
of a community development financial institu-
tion that receives assistance from the Fund.

(4) REVIEW.—Not less than annually, the
Fund shall review the progress of each assisted
community development financial institution in
carrying out its strategic plan, meeting its per-
formance goals, and satisfying the terms and
conditions of its assistance agreement.

(5) REPORTING.—

(A) ANNUAL REPORTS.—The Fund shall re-
quire each community development financial in-
stitution receiving assistance under this subtitle
to submit an annual report to the Fund on its
activities, its financial condition, and its success
in meeting performance goals, in satisfying the
terms and conditions of its assistance agree-
ment, and in complying with other requirements
of this subtitle in such form and manner as the
Fund shall specify.

(B) AVAILABILITY OF REPORTS.—The Fund,
after deleting or redacting any material, as ap-
propriate to protect privacy or proprietary inter-
ests, shall make such reports available for public
inspection.

(b) ANNUAL REPORT BY THE FUND.—The Fund
shall conduct an annual evaluation of the ac-
tivities carried out by the Fund and the commu-
nity development financial institutions assisted
pursuant to this subtitle, and shall submit a re-
port of its findings to the President and the
Congress not later than 120 days after the end
of each fiscal year of the Fund. The report shall
include financial statements audited in accord-
ance with subsection (d).

(c) STUDIES.—

(1) OPTIONAL STUDIES.—The Fund may con-
duct such studies as the Fund determines nec-
essary to further the purpose of this subtitle and
to facilitate investment in distressed commu-
nities. The findings of any studies conducted
pursuant to this paragraph shall be included in
the report required by subsection (b).

(2) NATIVE AMERICAN LENDING STUDY.—

(4) STUDY.—The Fund shall conduct a study
on lending and investment practices on Indian
reservations and other land held in trust by the
United States Government. Such study shall—

(i) identify barriers to private financing on
such lands; and

(ii) identify the impact of such barriers on ac-
cess to capital and credit for Native American
populations.

(B) CONSULTATION WITH PRIVATE SECTOR.—In
conducting the study under subparagraph (A4),
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the Fund shall consull with tribal governments,
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(A) the primary purpose of such organizations

private citizens, and organizations that p
erpertise in lending and community develop-
ment issues confronted by Native American pop-
ulations.

(C) REPORT.—Not later than 18 months after
the date of enactment of this Act, the Fund
shall submit a report to the President and the
Congress that—

(i) contains the findings of the study con-
ducted under subparagraph (A);

(ii) recommends any necessary statutory and
regulatory changes to eristing Federal pro-
grams; and

(iii) makes policy recommendations for com-
munity development financial institutions, in-
sured depository institutions, secondary market
institutions, and other private sector capital in-
stitutions to better serve such populations.

{3) INVESTMENT, GOVERNANCE, AND ROLE OF
FUND.—Thirly months after the appointment
and qualification of the Administrator, the
Comptroller General shall submit to the Presi-
dent and the Congress a study evaluating the
structure, governance, and performance of the
Fund.

(d) EXAMINATION AND AuDIT.—The financial
statements of the Fund shall be audited in ac-
cordance with section 9105 of title 31, United
States Code, except that audits required by sec-
tion 9105(a) of such title shall be performed an-
nually.

SEC. 113. INVESTMENT OF RECEIPTS AND PRO-
CEEDS.

(a) ESTABLISHMENT OF ACCOUNT.—Any divi-
dends on equity investments and proceeds from
the disposition of investments, deposits, or credit
union shares that are received by the Fund as
a result of assistance provided pursuant to sec-
tion 108, and any fees received pursuant to sec-
tion 109(e) shall be deposited and accredited to
an account of the Fund in the United Stales
Treasury (hereafter in this section referred to as
“the account") established to carry out the pur-
pose of this subtitle.

(b) INVESTMENTS.—Upon request of the Ad-
ministrator, the Secretary of the Treasury shall
invest amounts deposited in the account in pub-
lic debt securities with maturities suitable to the
needs of the Fund, as determined by the Admin-
istrator, and bearing interest at rates deter-
mined by the Secretary of the Treasury, com-
parable to current market yields on outstanding
marketable obligations of the United States of
similar maturities.

(c) AVAILABILITY.—Amounts deposited into
the account and interest earned on such
amounts pursuant to this section shall be avail-
able to the Fund until expended.

SEC. 114. INSPECTOR GENERAL.

(a) ESTABLISHMENT.—Section 11 of the Inspec-
tor General Act of 1978 (5 U.S.C. App. 11) is
amended—

(1) in paragraph (1), by inserting *'; the Ad-
ministrator of the Ci nity Development Fi-
nancial Institutions Fund;"' before ‘‘and the
chief"”’; and

{2) in paragraph (2), by inserting ‘‘the Com-
munity Development Financial Institutions
Fund,’' after “‘the Agency for International De-
velopment,''.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary for the operation of
the Office of Inspector General established by
the amendments made by subsection (a).

SEC. 115. CAPITALIZATION ASSISTANCE TO EN-
HANCE LIQUIDITY.

{a) ASSISTANCE.—

(1) IN GENERAL.—The Fund may provide as-
sistance for the purpose of providing capital to
organizations that will purchase loans or other-
wise enhance the liguidity of community devel-
opment financial institutions if—
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is to pr te community development, and

(B) any assistance received is matched with
Sunds—

(i) from sources other than the Federal Gov-
ernment;

(ii) on the basis of not less than $1 for each
dollar provided by the Fund; and

(iit) that are comparable in form and value to
the assistance provided by the Fund.

(2) LIMITATION ON OTHER ASSISTANCE.—An or-
ganization that receives assistance under this
section may not receive other financial or tech-
nical assistance under this subtitle.

(b) SELECTION.—The selection of organizations
to receive assistance under this section shall be
at the discretion of the Fund and in accordance
with criteria established by the Fund. In estab-
lishing such criteria, the Fund shall take into
account the criteria contained in sections 105(b)
and 107, as appropriate.

(c) AMOUNT OF ASSISTANCE.—The Fund may
provide a total of not more than $5,000,000 of as-
sistance to an organization under this section
during any 3-year period. Assistance may be
provided in a lump sum or over a period of time,
as determined by the Fund.

(d) AUDIT AND REPORT REQUIREMENTS.—

(1) IN GENERAL.—QOrganizations that receive
assistance from the Fund in accordance with
this section shall—

(A) submit to the Fund not less than once in
every 18-month period, financial statements au-
dited by an independent certified public ac-
countant,

(B) submit an annual report on ils activities;
and

(C) keep such records as may be necessary to
disclose the manner in which any assistance
under this section is used.

(2) ACCESS.—The Fund shall have access on
demand, for the purposes of determining compli-
ance with this section, to any records of such
organizations.

(e) LIMITATIONS ON LIABILITY.—

(1) LIABILITY OF FUND.—The liability of the
Fund and the United States Government arising
out of the provision of assistance to any organi-
zation in accordance with this section shall be
limited to the amount of such assistance. The
Fund shall be exempt from any assessments and
any other liabilities that may be imposed on
controlling or principal shareholders by any
Federal law or the law of any State, territory,
or the District of Columbia.

(2) LIABILITY OF GOVERNMENT.—This section
does not oblige the Federal Government, either
directly or indirectly, to provide any funds to
any organization assisted pursuant to this sec-
tion, or to honor, reimburse, or otherwise guar-
antee any obligation or liability of such an or-
ganization. This section shall not be construed
to imply that any such organization or any obli-
gations or securities of any such organization
are backed by the full faith and credit of the
United States.

(f) USE OF PROCEEDS.—Any proceeds from the
sale of loans to an organization assisted under
this section shall be used by the seller for com-
munity development purposes.

SEC. 116. COMMUNITY DEVELOPMENT REVOLV-
ING LOAN FUND FOR CREDIT
UNIONS.

(a) REPEAL.—Section 120 of the Federal Credit
Union Act (12 U.8.C. 1766) is amended by strik-
ing subsection (k).

(b) REVOLVING LOAN FUND.—The Federal
Credit Union Act (12 U.S.C. 1751 et seq.) is
amended by inserting after section 129 the fol-
lowing new section:

“SEC. 130. COMMUNITY DEVELOPMENT REVOLV-
ING LOAN FUND FOR CREDIT
UNIONS.

“fa) IN GENERAL.—The Board may erercise

the authority granted to it by the Community
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Development Credit Union Revolving Loan
Fund Transfer Act, including any additional
appropriation made or earnings accrued, subject
only to this section and to regulations pre-
scribed by the Board.

“(b) INVESTMENT.—The Board may invest any
idle Fund moneys in United States Treasury se-
curities. Any interest accrued on such securities
shall become a part of the Fund.

“(c) LOANS.—The Board may require that any
loans made from the Fund be matched by in-
creased shares in the borrower credit union.

*(d) INTEREST.—Interest earned by the Fund
may be allocated by the Board for technical as-
sistance to community development credit
unions, subject to an appropriations Act.

“‘(e) DEFINITION.—AS$ used in this section, the
term ‘Fund' means the Community Development
Credit Union Revolving Loan Fund."".

SEC. 117. REGULATIONS.

Not later than 180 days after the appointment
and qualification of the Administrator, the
Fund shall issue such regulations as may be
necessary to carry out this subtitle.

SEC. 118. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—To carry out this subtitle,
there are authorized to be appropriated to the
Fund, to remain available until exrpended—

(1) 360,000,000 for fiscal year 1994;

(2) $104,000,000 for fiscal year 1995;

(3) $107,000,000 for fiscal year 1996; and

(4) $111,000,000 for fiscal year 1997.

(b) ADMINISTRATIVE EXPENSES.—Of amounts
authorized to be appropriated to the Fund—

(1) not more than $5.500,000 may be used by
the Fund in each fiscal year to pay the adminis-
trative costs and erpenses of the Fund; and

(2) not more than $50,000 may be used by the
Fund in each fiscal year to provide for adminis-
trative costs and erpenses described in section
104(d)(8).

(c) COMMUNITY DEVELOPMENT CREDIT UNION
REVOLVING LOAN FUND.—There are authorized
to be appropriated for the purposes of the Com-
munity Development Credit Union Revolving
Loan Fund—

(1) $2,000,000 for fiscal year 1994;

(2) $1,000,000 for fiscal year 1995;

(3) 81,000,000 for fiscal year 1996; and

(4) 81,000,000 for fiscal year 1997.

(d) CAPITALIZATION ASSISTANCE.—Not more
than 5 percent of the amounts authorized to be
appropriated under subsection (a) may be used
as provided in section 115.

(e) BUDGETARY TREATMENT.—Amounts au-
thorized to be appropriated under this section
shall be subject to discretionary spending caps,
as provided in section 601 of the Congressional
Budget Act of 1974, and therefore shall reduce
by an equal amount funds made available for
other discretionary spending programs.

Subtitle B—Home Ownership and Equity
Protection

SEC. 151. CONSUMER PROTECTIONS FOR HIGH
COST MORTGAGES.

(a) DEFINITION.—Section 103 of the Truth in
Lending Act (15 U.S.C. 1602) is amended by add-
ing at the end the following new subsection:

“(faa)(1) A morlgage referred to in this sub-
section means a consumer credit transaction
that is secured by the consumer’s principal
dwelling, other than a residential mortgage
transaction, a reverse mortgage ltransaction, or
a transaction under an open end credit plan,
if—

“(A) the annual percentage rate al con-
summation of the transaction will erceed by
more than 10 percentage points the rate of inter-
est on Treasury securities having comparable
periods of maturity on the fifteenth day of the
month immediately preceding the month in
which the loan is consummated; or

‘“(B) the total points and fees payable by the
consumer at or before closing will exceed the
greater of—
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“(i) 8 percent of the total loan amount; or

““(ii) $400.

“(2) The amount specified in paragraph
(1)(B)(ii) shall be adjusted annually on January
1 by the annual percentage change in the
Consumer Price Inder, as reported on June 1 of
the year preceding such adjustment.

“(3) For purposes of paragraph (1)(B), points
and fees shall include—

“(A) all items included in the finance charge
except interest and the time-price differential;

“(B) all compensation paid to mortgage bro-
kers;

'(C) each of the charges listed in section
106(e) (except an escrow for future payment of
tares), unless—

‘(i) the charge is reasonable;

“'(ii) the creditor receives no direct or indirect
compensation; and

‘Y(iii) the charge is paid to a third party unaf-
filiated with the creditor; and

‘YD) such other charges as the Board deter-
mines to be appropriate.’’.

(b) MATERIAL DISCLOSURES.—Section 103(u) of
the Truth in Lending Act (15 U.S.C. 1602(u)) is
amended—

(1) by striking “‘and the due dates' and in-
serting ‘‘the due dates'’; and

(2) by inserting before the period ‘', and the
disclosures required by section 129(a)"’.

(c) DEFINITION OF CREDITOR CLARIFIED.—Sec-
tion 103(f) of the Truth in Lending Act (15
U.S.C. 1602(f)) is amended by adding at the end
the following: ‘‘Any person who originates 2 or
more mortgages referred to in subsection (aa) in
any 12-month period or any person who origi-
nates 1 or more such mortgages through a mort-
gage broker shall be considered to be a creditor
for purposes of this title.”.

fd) DISCLOSURES REQUIRED AND CERTAIN
TERMS PROHIBITED.—The Truth in Lending Act
(15 U.S.C. 1601 et seq.) is amended by inserting
after section 128 the following new section:

“SEC. 129. REQUIREMENTS FOR CERTAIN MORT-
GAGES.

*(a) DISCLOSURES.—

‘(1) SPECIFIC DISCLOSURES.—In addition to
other disclosures required under this title, for
each mortgage referred to in section 103(aa), the
creditor shall provide the following disclosures
in conspicuous type size:

"“(A) ‘You are not required to complete this
agreement merely because you have received
these disclosures or have signed a loan applica-
tion.'

“(B) ‘If you obtain this loan, the lender will
have a mortgage on your home. You could lose
your home, and any money you have put into it,
if you do not meet your obligations under the
loan.".

*'(2) ANNUAL PERCENTAGE RATE.—In addition
to the disclosures required under paragraph (1),
the creditor shall disclose—

‘“(A) the annual percenlage rate of the loan
and the amount of the regular monthly pay-
ment, or

“(B) in the case of a variable rate loan, the
annual percentage rate of the loan, a statement
that the interest rate and monthly payment may
increase, and the amount of the mazimum pos-
sible monthly payment.

*'(b) TIME OF DISCLOSURES.—

‘(1) IN GENERAL.—The disclosures required by
this section shall be given not less than 3 busi-
ness days prior to consummation of the trans-
action.

*(2) NEW DISCLOSURES REQUIRED.—After pro-
viding the disclosures required by this section, a
creditor may not change the terms of the loan if
such changes make the disclosures inaccurate,
unless new disclosures are provided that meet
the requirements of this section.

“'(3) MODIFICATIONS.—The Board may, if it
finds that such action is necessary to permit
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homeowners to meet bona fide personal finan-
cial emergencies, prescribe regulations authoriz-
ing the modification or waiver of rights created
under this subsection, to the ertent and under
the circumstances set forth in those regulations.

*(c) NO PREPAYMENT PENALTY.—

*“(1) IN GENERAL.—Ezcept as provided in para-
graph (4), a mortgage referred to in section
103(aa) may not contain terms under which a
consumer must pay a prepayment penalty for
paying all or part of the principal of the loan
prior to the date on which such principal is due.
If the date of maturity of a mortgage referred to
in section 103(aa) is accelerated for any reason,
and the consumer is entitled to a rebate of inter-
est, computation of the rebate amount shall
comply with paragraph (2). No such mortgage
shall provide for a default interest rate that is
higher than the interest rate provided by the
note for the loan prior to default.

‘“(2) REBATE COMPUTATION.—For purposes of
this subsection, any method of computing re-
bates of interest that is less favorable to the
consumer than the actuarial method (as defined
in section 933 of the Housing and Community
Development Act of 1992) using simple interest is
a prepayment penalty.

‘“43) EXCEPTION.—A mortgage referred to in
section 103(aa) may include terms under which
a consumer is required to pay not more than 1
month's interest as a penalty if the consumer
prepays the principal of the loan within 1 year
of origination,

““(d) NO BALLOON PAYMENTS.—A mortgage re-
ferred to in section 103(aa) having a term of less
than 5 years may not include terms under which
the aggregate amount of the regular periodic
payments would not fully amortize the out-
standing principal balance.

“(e) NO NEGATIVE AMORTIZATION.—A mort-
gage referred to in section 103(aa) may not in-
clude terms under which the outstanding prin-
cipal balance will increase at any time over the
course of the loan because the regular periodic
payments do not cover the full amount of inter-
est due.

“(f) No PREPAID PAYMENTS.—A mortgage re-
ferred to in section 103(aa) may not include
terms under which more than 2 periodic pay-
ments required under the loan are consolidated
and paid in advance from the loan proceeds pro-
vided to the consumer.

*(g) CONSEQUENCE OF FAILURE TO COMPLY.—
Any mortgage that contains a provision prohib-
ited by this section shall be deemed a failure to
deliver the material disclosures required under
this title, for the purpose of section 125,

‘‘(h) DEFINITION.—For purposes of this sec-
tion, the term ‘affiliate' has the same meaning
as in section 2(k) of the Bank Holding Company
Act of 1956.

/(i) DISCRETIONARY REGULATORY AUTHORITY
OF BOARD.—

‘(1) EXEMPTIONS.—The Board may, by regu-
lation or order, erempt specific morigage prod-
ucts or categories of mortgages from any or all
of the prohibitions specified in subsections (c)
through (f), if the Board finds that the exremp-
tion—

““(A) is in the interest of the borrowing public;
and

“(B) will apply only to products that main-
tain and strengthen home ownership and equity
protection.

*(2) PROHIBITIONS.—The Board, by regulation
or order, shall prohibit acts or practices in con-
nection with—

“{A) mortgage loans that the Board finds to
be unfair, deceptive, or designed to evade the
provisions of this section; and

“(B) refinancing of mortgage loans that the
Board finds to be associated with abusive lend-
ing practices, or that are otherwise not in the
interest of the borrower."".
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(e) CONFORMING AMENDMENTS.—

(1) TABLE OF SECTIONS.—The table of sections
at the beginning of chapter 2 of the Truth in
Lending Act is amended by striking the item re-
lating to section 129 and inserting the following:

*“129. Requirements for certain mortgages."".

(2) TRUTH IN LENDING ACT.—Section 105(a) of
the Truth in Lending Act (15 U.S.C. 1604(a)) is
amended in the second sentence, by striking
“These" and inserting "'Except in the case of a
mortgage referred to in section 103(aa), these''.
SEC. 152. CIVIL LIABILITY.

(a) DAMAGES.—Section 130(a) of the Truth in
Lending Act (15 U.S.C. 1640(a)) is amended—

(1) by striking “‘and" at the end of paragraph
(2)(B);

(2) by striking the period at the end of para-
graph (3) and inserting **; and’'; and

(3) by inserting after paragraph (3) the follow-
ing new paragraph:

"(4) in the case of a failure to comply with
any requirement under section 129, an amount
equal to the sum of all finance charges and fees
paid by the consumer, unless the creditor dem-
onstrates that the failure to comply is not mate-
rial."!.

(b) STATE ATTORNEY GENERAL ENFORCE-
MENT.—Section 130(e) of the Truth in Lending
Act (15 U.S.C. 1640(e)) is amended by adding at
the end the following: “An action to enforce a
violation of section 129 may also be brought by
the appropriate State attorney general in any
appropriate United States district court, or any
other court of competent jurisdiction, not later
than 3 years after the date on which the viola-
tion occurs. The State attorney general shall
provide prior written notice of any such civil ac-
tion to the Federal agency responsible for en-
forcement under section 108 and shall provide
the agency with a copy of the complaint. If
prior notice is not feasible, the State attorney
general shall provide notice to such agency im-
mediately upon instituting the action. The Fed-
eral agency may—

‘(1) intervene in the action;

“(2) upon intervening—

“{A) remove the action to the appropriate
United States district court, if it was not origi-
nally brought there; and

“(B) be heard on all matters arising in the ac-
tion; and

**(3) file a petition for appeal.”.

(c) ASSIGNEE LIABILITY.—Section 131 of the
Truth in Lending Act (15 U.S.C. 1641) is amend-
ed by adding at the end the following new sub-
section:

‘'(d) RIGHTS UPON ASSIGNMENT OF CERTAIN
MORTGAGES.—

‘(1) IN GENERAL.—Any person who purchases
or is otherwise assigned a mortgage referred to
in section 103(aa) shall be subject to all claims
and defenses with respect to that mortgage that
the consumer could assert against the creditor of
the mortgage, unless the purchaser or assignee
demonstrates, by a preponderance of the evi-
dence, that a reasonable person exercising ordi-
nary due diligence, could not determine, based
on the loan documentation required by this title,
that the mortgage was in fact a mortgage re-
ferred to in section 103(aa). The preceding sen-
tence does not affect a consumer's rights under
sections 125, 130, or any other provision of this
title.

*"(2) LIMITATION ON DAMAGES.—Notwithstand-
ing any other provision of law, relief provided
as a result of any action made permissible by
paragraph (1) may not exceed—

‘(A) with respect to actions based upon a vio-
lation of this title, the amount specified in sec-
tion 130; and

“‘(B) with respect to all other causes of action,
the sum of—

(i) the amount of all remaining indebtedness;
and
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‘'¢ii) the total amount paid by the consumer in
connection with the transaction.

“(3) OFrseT.—The amount of damages that
may be awarded under paragraph (2)(B) shall
be reduced by the amount of any damages
awarded under paragraph (2)(A).

“(4) NoTICE.—Any person who sells or other-
wise assigns a mortgage referred to in section
103(aa) shall include a prominent notice of the
potential liability under this subsection as deter-
mined by the Board."'.

SEC. 153. REVERSE MORTGAGE DISCLOSURE.

(a) DEFINITION OF REVERSE MORTGAGE.—Sec-
tion 103 of the Truth in Lending Act (15 U.S.C.
1602) is amended by adding at the end the fol-
lowing new subsection:

“(bb) The term ‘reverse mortgage transaction’
means a nonrecourse transaction in which a
mortgage, deed of trust, or equivalent consen-
sual security interest is created against the con-
sumer's principal dwelling—

*"(1) securing one or more advances;, and

“(2) with respect to which the payment of any
principal, interest, and shared appreciation is
due and payable (other than in the case of de-
fault) only after—

‘“(A) the transfer of the dwelling;

“¢B) the consumer ceases to occupy the dwell-
ing as a principal dwelling; or

“(C) the death of the consumer.".

(b) DISCLOSURE.—Chapter 2 of title I of the
Truth in Lending Act (15 U.5.C. 1631 et seq.) is
amended by adding at the end the following
new section:

“SEC. 138. REVERSE MORTGAGES.

“(a) IN GENERAL—In addition to the disclo-
sures required under this title, for each reverse
mortgage, the creditor shall, not less than 3
days prior to consummation of the transaction,
disclose to the consumer in conspicuous type a
good faith estimate of the projected total cost of
the mortgage to the consumer erpressed as a
table of annual interest rates. Each annual in-
terest rate shall be based on a projected total fu-
ture loan balance under a projected apprecia-
tion rate for the dwelling and a term for the
mortgage. The disclosure shall include—

“(1) statements of the annual interest rates
for not less than 3 projected appreciation rates
and not less than 3 loan periods, as delermined
by the Board, including—

““(A) a short-term reverse mortgage;

“(B) a term equaling the actuarial life expect-
ancy of the consumer; and

“(C) such longer term as the Board deems ap-
propriate; and

‘'(2) a statement that the consumer is not obli-
gated to complete the reverse morlgage trans-
action merely because the consumer has received
the disclosure required under this section or has
signed a loan application.

*'(b) PROJECTED TOTAL COST.—In determining
the projected total cost of the mortgage to be
disclosed to the consumer under subsection (a),
the creditor shall take into account—

“(1) any shared appreciation that the lender
will, by contract, be entitled to receive;

“(2) all costs and charges to the consumer, in-
cluding the costs of any associated annuity that
the consumer elects or is required to purchase as
part of the reverse mortgage transaction;

**(3) all payments to and for the benefit of the
consumer, including, in the case in which an as-
sociated annuity is purchased (whether or not
required by the lender as a condition of making
the reverse mortgage), the annuity payments re-
ceived by the consumer and financed from the
proceeds of the loan, instead of the proceeds
used to finance the annuity; and

‘“(4) any limitation on the liability of the
consumer under reverse mortgage transactions
(such as nonrecourse limits and equity con-
servation agreements).”’.

(c) TABLE OF SECTIONS.—The table of sections
at the beginning of chapter 2 of the Truth in
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Lending Act is amended by inserting after the
item relating to section 137 the following:

**138. Reverse mortgages.”'.

SEC. 154. REGULATIONS; EFFECTIVE DATE.

(a) REGULATIONS.—Not later than 180 days
after the date of enactment of this Act, the
Board of Governors of the Federal Reserve Sys-
tem shall issue such regulations as may be nec-
essary to carry out this subtitle.

(b) EFFECTIVE DATE.—This subtitle, and the
amendments made by this subtitle, shall apply
to every mortgage referred to in section 103{aa)
of the Truth in Lending Act (as added by sec-
tion 151(a) of this Act) consummated on or after
the date which is 60 days after the promulgation
of final regulations under subsection (a).

TITLE II—SMALL BUSINESS CAPITAL
FORMATION
Subtitle A—Small Business Loan
Securitization
SEC. 201. SHORT TITLE.

This subtitle may be cited as the ""Small Busi-
ness Loan Securitization and Secondary Market
Enhancement Act of 1994"",

SEC. 202. SMALL BUSINESS RELATED SECURITY,

Section 3(a) of the Securities Exchange Act of
1934 (15 U.5.C. 78c(a)) is amended by adding at
the end the following new paragraph:

"'(53)(A) The term ‘small business related secu-
rity' means a security that is rated in 1 of the
4 highest rating categories by at least 1 nation-
ally recognized statistical rating organization,
and either—

“(i) represents an interest in 1 or more promis-
sory notes or leases of personal property evi-
dencing the obligation of a small business con-
cern and originated by an insured depository in-
stitution, insured credit union, insurance com-
pany, or similar institution which is supervised
and examined by a Federal or State authority,
or a finance company or leasing company; or

“(ii) is secured by an interest in 1 or more
promissory notes or leases of personal property
(with or without recourse to the issuer or lessee)
and provides for payments of principal in rela-
tion to payments, or reasonable projections of
payments, on notes or leases described in clause
(i).

“(B) For purposes of this paragraph—

“(i) an ‘interest in a promissory note or a
lease of personal property’ includes ownership
rights, certificates of interest or participation in
such notes or leases, and rights designed to as-
sure servicing of such notes or leases, or the re-
ceipt or timely receipt of amounts payable under
such notes or leases;

“(ii) the term ‘small business concern’ has the
same meaning as in section 3 of the Small Busi-
ness Act;

‘“‘(iii) the term ‘insured depository institution'
has the same meaning as in section 3 of the Fed-
eral Deposit Insurance Act; and

“(iv) the term ‘insured credit union' has the
same meaning as in section 101 of the Federal
Credit Union Act.".

SEC. 203. APPLICABILITY OF MARGIN REQUIRE-
MENTS.

Section 7(g) of the Securities Exchange Act of
1934 (15 U.S.C. 78g(g)) is amended by inserting
“or a small business related security'' after
“mortgage related security’'.

SEC. 204. BORROWING IN THE COURSE OF BUSI-
NESS,

Section 8(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78h(a)) is amended in the last
sentence by inserting “‘or a small business relat-
ed security’’ after ‘‘mortgage related security’'.
SEC. 205. SMALL BUSINESS RELATED SECURITIES

AS COLLATERAL.

Clause (ii) of section 11(d)(1) of the Securities
Exchange Act of 1934 (15 U.S.C. T8k(d)(1)) is
amended by inserting ‘‘or any small business re-
lated security'' after “mortgage related secu-
rity"'.
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SEC. 206. INVESTMENT BY DEPOSITORY INSTITU-
TIONS.

(@) HOME OWNERS' LOAN ACT AMENDMENT.—
Section 5(c)(1) of the Home Owners' Loan Act
(12 U.8.C. 1464(c)(1)) is amended by adding at
the end the following new subparagraph:

"'(S) SMALL BUSINESS RELATED SECURITIES.—
Investments in small business related securities
(as defined in section 3(a)(53) of the Securities
Ezxchange Act of 1934), subject to such regula-
tions as the Director may prescribe, including
regulations concerning the minimum size of the
issue (at the time of the initial distribution), the
minimum aggregate sales price, or both."'.

(b) CREDIT UNIONS.—Section 107(15) of the
Federal Credit Union Act (12 U.S.C. 1757(15)) is
amended—

(1) in subparagraph (A), by striking ‘‘or'’ at
the end;

(2) in subparagraph (B), by inserting '‘or' at
the end; and

(3) by adding at the end the following new
subparagraph:

*(C) are small business related securilies (as
defined in section 3(a)(53) of the Securities Ex-
change Act of 1934), subject to such regulations
as the Board may prescribe, including regula-
tions prescribing the minimum size of the issue
(at the time of the initial distribution), the mini-
mum aggregate sales price, or both;"".

(¢) NATIONAL BANKING ASSOCIATIONS.—Sec-
tion 5136 of the Revised Statutes (12 U.S.C. 24)
is amended in the last sentence in the first full
paragraph of paragraph Seven, by striking “‘or
(B) are mortgage related securities'' and insert-
ing the following: “'(B) are small business relat-
ed securities (as defined in section 3(a)53) of
the Securities Exchange Act of 1934); or (C) are
mortgage related securities’.

SEC. 207. PREEMPTION OF STATE LAW.

(a) IN GENERAL.—Section 106(a)(1) of the Sec-
ondary Mortgage Market Enhancement Act of
1984 (15 U.8.C. 7T7r-1(a)(1)) is amended—

(1) by striking ‘‘or" at the end of subpara-
graph (B);

(2) by redesignating subparagraph (C) as sub-
paragraph (D); and

(3) by inserting after subparagraph (B) the
following new subparagraph:

“(C) small business related securities (as de-
fined in section 3(a)(53) of the Securities Ezx-
change Act of 1934), or’'.

(b) OBLIGATIONS OF THE UNITED STATES.—Sec-
tion 106(a)(2) of the Secondary Mortgage Mar-
ket Enhancement Act of 1984 (15 U.S.C. 7ir-
I{a)(2)) is amended—

(1) by striking “‘or'" at the end of subpara-
graph (B);

(2) by redesignating subparagraph (C) as sub-
paragraph (D); and

(3) by inserting after subparagraph (B) the
following new subparagraph:

'(C) small business related securities (as de-
fined in section 3(a)(53) of the Securities Ez-
change Act of 1934), or''.

(c) PREEMPTION OF STATE LAWS.—Section
106(c) of the Secondary Mortgage Markel En-
hancement Act of 1984 (15 U.S.C. 7TTr-I(c)) is
amended—

(1) in the first sentence, by striking *‘or that™
and inserting '*, that’’; and

(2) by inserting '‘, or that are small business
related securities (as defined in section 3(a)(53)
of the Securities Exchange Act of 1934)"" before
“shall be exempt"'.

(d) IMPLEMENTATION.—Section 106 of the Sec-
ondary Mortgage Market Enhancement Act of
1984 (15 U.S.C. 77r-1) is amended by adding at
the end the following new subsection:

*(d) IMPLEMENTATION.—

(1) LiMiTATION.—The provisions of sub-
sections (a) and (b) concerning small business
related securities shall not apply with respect to
a particular person, trust, corporation, partner-
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ship, association, business trust, or business en-
tity or class thereof in any State that, prior to
the expiration of 7 years after the date of enact-
ment of this subsection, enacls a statute that
specifically refers to this section and either pro-
hibits or provides for a more limited authority to
purchase, hold, or invest in such small business
related securities by any person, trust, corpora-
tion, partnership, association, business trust, or
business entity or class thereof than is provided
in this section. The enactment by any State of
any statute of the type described in the preced-
ing sentence shall not affect the validity of any
contractual commitment to purchase, hold, or
invest that was made prior to such enactment,
and shall not require the sale or other disposi-
tion of any small business related securities ac-
quired prior to the date of such enactment.

*(2) STATE REGISTRATION OR QUALIFICATION
REQUIREMENTS.—Any State may, not later than
7 years after the date of enactment of this sub-
section, enact a statute that specifically refers
to this section and requires registration or quali-
fication of any small business related securities
on terms that differ from those applicable lo any
obligation issued by the United States.’".

SEC. 208. INSURED DEPOSITORY INSTITUTION
CAPITAL  REQUIREMENTS  FOR
TRANSFERS OF SMALL BUSINESS OB-
LIGATIONS.

(e¢) ACCOUNTING PRINCIPLES.—The accounting
principles applicable to the transfer of a small
business loan or a lease of personal properly
with recourse contained in reports or statements
required to be filed with Federal banking agen-
cies by a qualified insured depository institution
shall be consistent with generally accepted ac-
counting principles.

(b) CAPITAL AND RESERVE REQUIREMENTS.—
With respect to the transfer of a small business
loan or lease of personal property with recourse
that is a sale under generally accepted account-
ing principles, each qualified insured depository
institution shall—

(1) establish and maintain a reserve equal to
an amount sufficient to meet the reasonable es-
timated liability of the institution under the re-
course arrangement; and

(2) include, for purposes of applicable capital
standards and other capital measures, only the
amount of the retained recourse in the risk-
weighted assets of the institution.

(¢) QUALIFIED INSTITUTIONS CRITERIA.—An in-
sured depository institution is a qualified in-
sured depository institution for purposes of this
section if, without regard to the accounting
principles or capital requirements referred to in
subsections (a) and (b), the institution is—

(1) well capitalized; or

(2) with the approval, by regulation or order,
of the appropriate Federal banking agency, ade-
quately capitalized.

(d) AGGREGATE AMOUNT OF RECOURSE.—The
total outstanding amount of recourse retained
by a qualified insured depository institution
with respect to transfers of small business loans
and leases of personal property under sub-
sections (a) and (b) shall not exceed—

(1) 15 percent of the risk-based capital of the
institution; or

{2) such greater amount, as established by the
appropriate Federal banking agency by regula-
tion or order.

(e) INSTITUTIONS THAT CEASE TO BE QUALI-
FIED OR EXCEED AGGREGATE LIMITS.—If an in-
sured depository institution ceases to be a guali-
fied insured depository institution or exceeds the
limits under subsection (d), this section shall re-
main applicable to any transfers of small busi-
ness loans or leases of personal property that
occurred during the time that the institution
was qualified and did not exceed such limit.

(f) PROMPT CORRECTIVE ACTION NOT AF-
FECTED.—The capital of an insured depository
institution shall be computed without regard to
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this section in determining whether the institu-
tion is adegquately capitalized, undercapitalized,
significantly undercapitalized, or critically
undercapitalized under section 38 of the Federal
Deposit Insurance Act.

(g) REGULATIONS REQUIRED.—Nol later than
180 days after the date of the enactment of this
Act each appropriate Federal banking agency
shall promulgate final regulations implementing
this section.

(h) ALTERNATIVE SYSTEM PERMITTED.—

(1) IN GENERAL.—AL the discretion of the ap-
propriate Federal banking agency, this section
shall not apply if the regulations of the agency
provide that the aggregate amount of capital
and reserves required with respect to the trans-
fer of small business loans and leases of per-
sonal property with recourse does not exceed the
aggregate amount of capital and reserves that
would be required under subsection (b).

(2) EXISTING TRANSACTIONS NOT AFFECTED.—
Notwithstanding paragraph (1), this section
shall remain in effect with respect to transfers
of small business loans and leases of personal
property with recourse by qualified insured de-
pository institutions occurring before the effec-
tive date of regulations referred to in paragraph
(1),
(i) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term ‘‘adequately capitalized'' has the
same meaning as in section 38(b) of the Federal
Deposit Insurance Act;

(2) the term “appropriate Federal banking
agency'' has the same meaning as in section 3 of
the Federal Deposit Insurance Act;

(3) the term ‘‘capital standards’' has the same
meaning as in section 38(c) of the Federal De-
posit Insurance Act;

(4) the term “Federal banking agencies" has
the same meaning as in section 3 of the Federal
Deposit Insurance Act;

(5) the term “‘insured depository institution’
has the same meaning as in section 3 of the Fed-
eral Deposit Insurance Act;

(6) the term *‘other capital measures” has the
meaning as in section 38(c) of the Federal De-
posit Insurance Act;

(7) the term "‘recourse’’ has the meaning given
to such term under generally accepted account-
ing principles;

(8) the term *‘small business’’ means a busi-
ness that meets the criteria for a small business
concern established by the Small Business Ad-
ministration under section 3(a; of the Small
Business Act; and

(9) the term “‘well capitalized’’ has the same
meaning as in section 38(b) of the Federal De-
posit Insurance Act.

SEC. 209. TRANSACTIONS IN SMALL BUSINESS RE-
LATED SECURITIES BY EMPLOYEE
BENEFIT PLANS.

(a) PROHIBITED TRANSACTION EXEMPTION.—
The Secretary of Labor, in consultation with the
Secretary of the Treasury, may erempt trans-
actions involving small business related securi-
ties (as defined in section 3(a)(53) of the Securi-
ties Exchange Act of 1934, as added by section
202 of this Act) pursuant to section 408(a) of the
Employee Retirement Income Securily Act of
1974 (29 U.S.C. 1108(a)) and section 4975(c)(2) of
the Internal Revenue Code of 1986,

(b) CONSIDERATION OF EXEMPTION RE-
QUESTS.—The Secretary of Labor shall consider
any request for eremption under subsection (a)
within a reasonable period of time after receipt
of such request.

SEC. 210. SENSE OF THE SENATE ON TAXATION

(a) SENSE OF THE SENATE.—It is the sense of
the Senate that the taration of a small business
loan investment conduit and the holder of an
interest therein should be similar to the taration

March 21, 1994

of a real estate mortgage investment conduit
and the holder of an interest therein under the
Internal Revenue Code of 1986, taking into ac-
count, as appropriate—

(1) the purpose of [facilitating the
securitization of small business loans and leases
or personal property through the use of small
business loan investment conduits and the de-
velopment of a secondary market in small busi-
ness loans and leases of personal property;

(2) differences in the nature of qualifying
mortgages in a real estate mortgage investment
conduit and small business loans and leases of
personal property;

{3) differences in the practices of participants
in the securitization of real estate mortgages in
a real estate mortgage investment conduit and
the securitization of other assets; and

(4) such other tax policies as may be war-
ranted.

(b) SMALL BUSINESS LOAN INVESTMENT CON-
puiT DEFINED,—For purposes of this section, the
term “‘small business loan investment conduit’
means an entity substantially all of the assets of
which consist of an interest in one or more
promissory notes as leases of personal property
evidencing obligations—

(1) of a business that meets the criteria of a
small business concern established under section
3(a) of the Small Business Act; and

(2) that were originated by an insured deposi-
tory institution (as defined in section 3 of the
Federal Deposit Insurance Act), credit union,
insurance company, or similar institution which
is supervised and eramined by a Federal or
State authority, or a finance company or leas-
ing company.

Subtitle B—Small Business Capital
Enhancement

SEC. 251. FINDINGS AND PURPOSES.

(a) FINDINGS.—The Congress finds that—

(1) small business concerns are a vital part of
the economy, accounting for the majority of new
jobs, new products, and new services created in
the United States;

(2) adequate access to debt capital is a critical
component for small business development, pro-
ductivity, expansion, and success in the United
States;

(3) commercial banks are the most important
suppliers of debt capital to small business con-
cerns in the United States;

(4) commercial banks and other depository in-
stitutions have various incentives to minimize
their risk in financing small business concerns;

(5) as a result of such incentives, many small
business concerns with economically sound fi-
nancing needs are unable to obtain access to
needed debt capital;

(6) the small business capital access programs
implemented by certain States are a flexible and
efficient tool to assist financial institutions in
providing access to needed debt capital for many
small business concerns in a manner consistent
with safety and soundness regulations;

(7) a small business capital access program
would complement other programs which assist
small business concerns in obtaining access to
capital; and

(8) Federal policy can stimulate and acceler-
ate efforts by States to implement small business
capital access programs by providing an incen-
tive to States, while leaving the administration
of such programs to each participating State.

(b) PURPOSES.—By encouraging States to im-
plement administratively efficient capital access
programs that encourage commercial banks and
other depository institutions to provide access to
debt capital for a broad portfolio of small busi-
ness concerns, and thereby promote a more effi-
cient and effective debt market, the purposes of
this subtitle are—

(1) to promote economic opportunity and
growth;
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(2) to create jobs;

{3) to promote economic efficiency;

{4) to enhance productivity; and

(5) to spur innovation.

SEC. 252. DEFINITIONS.

For purposes of this subtitle—

(1) the term “‘Secretary’ means the Secretary
of Housing and Urban Development;

(2) the term ‘“‘appropriate Federal banking
agency''—

(A) has the same meaning as in section 3 of
the Federal Deposit Insurance Act; and

(B) includes the National Credit Union Ad-
ministration Board in the case of any credit
union the deposits of which are insured in ac-
cordance with the Federal Credit Union Act;

(3) the term “‘early loan' means a loan en-
rolled at a time when the aggregate covered
amount of loans previously enrolled under the
Program by a particular participating financial
institution is less than $5,000,000;

(4) the term “‘enrolled loan'' means a loan
made by a participating financial institution
that is enrolled by a participating State in ac-
cordance with this subtitle;

(5) the term “financial institution' means any
federally chartered or State-chartered commer-
cial bank, savings association, savings bank, or
credit union;

(6) the term “‘participating financial institu-
tion'" means any financial institution that has
entered into a participation agreement with a
participating State in accordance with section
254;

(7) the term "participating State'' means any
State that has been approved for participation
in the Program in accordance with section 253;

(8) the term ‘‘passive real estate owmership”’
means ownership of real estate for the purpose
of deriving income from speculation, trade, or
rental, except that such term shall not include—

(A) the ownership of that portion of real es-
tate being used or intended to be used for the
operation of the business of the owner of the
real estate (other than the business of passive
ownership of real estate); or

(B) the ownership of real estate for the pur-
pose of construction or renovation, until the
completion of the comstruction or renovati
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(b) APPROVAL CRITERIA.—The Secretary shall
approve a State to be a participating State, if—

(1) a specific department or agency of the
State has been designated to implement the Pro-
gram;

(2) all legal actions necessary to enable such
designated department or agency to ;mp;‘ement
the Program have been accomplished;

(3) funds in the amount of at least $1 for every
2 people residing in the State (as of the last de-
cennial census for which data have been re-
leased) are available and have been legally com-
mitted to contributions by the State to reserve
funds, with such funds being available without
time limit and without requiring additional legal
action, ercept that such requirements shall not
be construed to limit the authority of the State
to take action at a later time that results in the
termination of its obligation to enroll loans and
make contributions to reserve funds;

(4) the State has prescribed a form of partici-
pation agreement to be entered into between it
and each participating financial institution that
is consistent with the requirements and purposes
of this subtitle; and

(5) the State and the Secretary have erecuted
a reimbur t agr t that conforms to the
requirements of this subtitle.

(c) EXISTING STATE PROGRAMS.—

(1) IN GENERAL.—A State that is not a partici-
pating State, but that has its own capital access
program providing portfolio insurance for busi-
ness loans (based on a separate loss reserve fund
for each financial institution), may apply at
any time to the Secretary to be approved to be
@ participating State. The Secretary shall ap-
prove such State to be a participating State, and
to be eligible for reimbursements by the Sec-
retary pursuant to section 257, if the State—

(A) satisfies the regquirements of subsections
(a) and (b); and

(B) certifies that each affected financial insti-
tution has satisfied the requirements of section
254,

(2) APPLICABLE TERMS OF PARTICIPATION.—

(A) STATUS OF INSTITUTIONS.—If a State is ap-
proved for participation under paragraph (1),
each financial institution with a participation

phase;

(9) the term ‘‘Program'' means the Small Busi-
ness Capital Enhancement Program established
under this subtitle;

(10) the term “‘reserve fund'' means a fund, es-
tablished by a participating State, earmarked
for a particular participating financial institu-
tion, for the purposes of—

(A) depositing all required premium charges
paid by the participating financial institution
and by each borrower receiving a loan under the
Program from a participating financial institu-
tion;

(B) depositing contributions made by the par-
ticipating State; and

(C) covering losses on enrolled loans by dis-
bursing accumulated funds; and

(11) the term “‘State’’ means—

(A) a State of the United States;

(B) the District of Columbia;

(C) any political subdivision of a State of the
United States, which subdivision has a popu-
lation in ercess of the population of the least
populated State of the United States; and

(D) any other political subdivision of a State
of the United States that the Secretary deter-
mines has the capacity to participate in the pro-
gram.

SEC. 253. APPROVING STATES FOR PARTICIPA-
TION.

(a) APPLICATION.—Any State may apply to the
Secretary for approval to be a participating
State under the Program and to be eligible for
reimbursement by the Secretary pursuant lo sec-
tion 257.

agr t in effect with the participating State
shall immediately be considered a participating
financtal institution. Reimbursements may be
made under section 237 in connection with all
contributions made to the reserve fund by the
State in connection with lending that occurs on
or after the date on which the Secretary ap-
proves the State for participation.

{B) EFFECTIVE DATE OF PARTICIPATION. —If an
amended participation agreement that conforms
with section 255 is required in order to secure
participation approval by the Secretary, con-
tributions subject to reimbursement under sec-
tion 257 shall include only those contributions
made to a reserve fund with respect to loans en-
rolled on or after the date that an amended par-
ticipation agreement between the participating
State and the participating financial institution
becomes effective.

(C) USE OF ACCUMULATED RESERVE FUNDS.—A
State that is approved for participation in ac-
cordance with this subsection may continue to
implement the program utilizing the reserve
Junds accumulated under the State program.

(d) PRIOR APPROPRIATIONS REQUIREMENT.—
The Secretary shall not approve a State for par-
ticipation in the Program wuntil at least
$50,000,000 has been appropriated to the Sec-
retary (subject to an appropriations Act), with-
out fiscal year limitation, for the purpose of
making reimbursements pursuant to section 257.

(e) AMENDMENTS TO AGREEMENTS.—If a State
that has been approved to be a participating
State wishes to amend its form of participation
agreement and continue to be a participating
State, such State shall submit such amendment
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for review by the Secretary in accordance with
subsection (b)(4). Any such amendment shall be-
come effective only after it has been approved
by the Secretary.

SEC. 254. PARTICIPATION AGREEMENTS.

fa) IN GENERAL.—A participating State may
enter into a participation agreement with any
financial institution determined by the partici-
pating State, after consultation with the appro-
priate Federal banking agency, to have suffi-
cient commercial lending erperience and finan-
cial and managerial capacity to participate in
the Program. The determination by the State
shall not be reviewable by the Secretary.

(b) PARTICIPATING FINANCIAL INSTITUTIONS.—
Upon entering into the participation agreement
with the participating State, the financial insti-
tution shall become a participating financial in-
stitution eligible to enroll loans under the Pro-
gram.

SEC. 255. TERMS OF PARTICIPATION AGREE-
MENTS.

(a) IN GENERAL.—The participation agreement
to be entered into by a participating State and
a participating financial institution shall in-
clude all provisions required by this section, and
shall not include any provisions inconsistent
with the provisions of this section.

(b) ESTABLISHMENT OF SEPARATE RESERVE
FunDs.—A separate reserve fund shall be estab-
lished by the participating State for each par-
ticipating financial institution. All funds cred-
ited to a reserve fund shall be the exclusive
property of the participating Stale. Each reserve
Sfund shall be an administrative account for the
purposes of—

(1) receiving all required premium charges to
be paid by the borrower and participating fi-
nancial institution and contributions by the
participating State; and

(2) disbursing funds, either to cover losses sus-
tained by the participating financial institution
in connection with loans made under the Pro-
gram, or as contemplated by subsections (d) and
(r).

(¢) INVESTMENT AUTHORITY. —Subject to appli-
cable State law, the participating State may in-
vest, or cause to be invested, funds held in a re-
serve fund by establishing a deposit account at
the participating financial institution in the
name of the participating State. In the event
that funds in the reserve fund are not deposited
in such an account, such funds shall be invested
in a form that the participating State determines
is safe and liguid.

(d) EARNED INCOME AND INTEREST.—Interest
or income earned on the funds credited to a re-
serve fund shall be deemed to be part of the re-
serve fund, ercept that a participating State
may, as further specified in the participation
agreement, provide authority for the participat-
ing State to withdraw some or all of such inter-
est or income earned.

(e) LOAN TERMS AND CONDITIONS.—

(1) IN GENERAL.—A loan to be filed for enroll-
ment under the Program may be made with such
interest rate, fees, and other terms and condi-
tions as agreed upon by the participating finan-
cial institution and the borrower, consistent
with applicable law.

(2) LINES OF CREDIT.—If a loan to be filed for
enrollment is in the form of a line of credit, the
amount of the loan shall be considered to be the
marimum amount that can be drawn by the bor-
rower against the line of credit.

(f) ENROLLMENT PROCESS.—

(1) FILING.—

(A) IN GENERAL.—A participating financial in-
stitution shall file each loan made under the
Program for enrollment by completing and sub-
mitting to the participating State a form pre-
seribed by the participating State.

(B) ForRM.—The form referred to in subpara-
graph (A) shall include a representation by the



5530

participating financial institution that it has
complied with the participation agreement in
enrolling the loan with the State.

(C) PREMIUM CHARGES.—Accompanying the
completed form shall be the nonrefundable pre-
mium charges paid by the borrower and the par-
ticipating financial institution, or evidence that
such premium charges have been deposited into
the deposit account containing the reserve fund,
if applicable.

(D) SuBMmissioN.—The participation agreement
shall require that the items required by this sub-
section shall be submitted to the participating
State by the participating financial institutions
not later than 10 calendar days after a loan is
made.

(2) ENROLLMENT BY STATE.—Upon receipt by
the participating State of the filing submitted in
accordance with paragraph (1), the participat-
ing State shall promptly enroll the lean and
make a matching contribution to the reserve
JSund in accordance with subsection (j), unless
the information submitted indicates that the
participating financial institution has not com-
plied with the participation agreement in enroll-
ing the loan.

(g) COVERAGE AMOUNT.—In filing a loan for
enrollment under the Program, the participating
financial institution may specify an amount to
be covered under the Program that is less than
the full amount of the loan.

(h) PREMIUM CHARGES.—

(1) MINIMUM AND MAXIMUM AMOUNTS.—The
premium charges payable to the reserve fund by
the borrower and the participating financial in-
stitution shall be prescribed by the participating
Sfinancial institution, within minimum and maxi-
mum limits set forth in the participation agree-
ment. The participation agreement shall estab-
lish minimum and mazrimum limits whereby the
sum of the premium charges paid in connection
with a loan by the borrower and the participat-
ing financial institution is not less than 3 per-
cent nor more than 7 percent of the amount of
the loan covered under the Program.

(2) ALLOCATION OF PREMIUM CHARGES.—The
participation agreement shall specify terms for
allocating premium charges belween the bor-
rower and the participating financial institu-
tion. However, if the participating financial in-
stitution is required to pay any of the premium
charges, the participation agreement shall au-
thorize the participating financial institution to
recover from the borrower the cost of the pay-
ment of the participating financial institution,
in any manner on which the participating fi-
nancial institution and the borrower agree.

(i) RESTRICTIONS.—

(1) ACTIONS PROHIBITED.—Ezxcept as provided
in subsection (h) and paragraph (2) of this sub-
section, the participating State may not—

(A) impose any restrictions or requirements,
relating to the interest rate, fees, collateral, or
other business terms and conditions of the loan;
or

(B) condition enrollment of a loan in the Pro-
gram on the review by the State of the risk or
creditworthiness of a loan.

(2) EFFECT ON OTHER LAW.—Nothing in this
subtitle shall affect the applicability of any
other law to the conduct by a participating fi-
nancial institution of its business.

(1) STATE CONTRIBUTIONS.—In enrolling a loan
under the Program, the participating State shall
contribute to the reserve fund an amount, as
provided for in the participation agreement,
which shall not be less than the sum of the
amount of premium charges paid by the bor-
rower and the participating financial institu-
tion.

(k) ELEMENTS OF CLAIMS.—

(1) FiLinc.—If a participating financial insti-
tution charges off all or part of an enrolled
loan, such participating financial institution
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may file a claim for reimbursement with the par-
ticipating State by submitting a form that—

(A) includes the representation by the partici-
pating financial institution that it is filing the
claim in accordance with the terms of the appli-
cable participation agreement; and

(B) contains such other information as may be
required by the participating State.

(2) TIMING.—Any claim filed under paragraph
(1) shall be filed contemporaneously with the
action of the participating financial institution
to charge off all or part of an enrolled loan. The
participating financial institution shall deter-
mine when and how much to charge off on an
enrolled loan, in a manner consistent with its
usual method for making such determinations
on business loans that are not enrolled loans
under this subtitle.

(1) ELEMENTS OF CLAIMS.—A claim filed by a
participating financial institution may include
the amount of principal charged off, not to er-
ceed the covered amount of the loan. Such claim
may also include accrued interest and out-of-
pocket erpenses, if and to the extent provided
Jor under the participation agreement.

(m) PAYMENT OF CLAIMS.—

(1) IN GENERAL.—Except as provided in sub-
section (n) and paragraph (2) of this subsection,
upon receipt of a claim filed in accordance with
this section and the participation agreement,
the participating State shall promptly pay to the
participating financial institution, from funds
in the reserve fund, the full amount of the claim
as submitted.

(2) INSUFFICIENT RESERVE FUNDS.—If there are
insufficient funds in the reserve fund to cover
the entire amount of a claim of a participating
financial institution, the participating State
shall pay to the participating financial institu-
tion an amount equal to the current balance in
the reserve fund. If the enrolled loan for which
the claim has been filed—

(A) is not an early loan, such payment shall
be deemed fully to satisfy the claim, and the
participating financial institution shall have no
other or further right to receive any amount
JSrom the reserve fund with respect to such claim;
or

(B) is an early loan, such payment shall not
be deemed fully to satisfy the claim of the par-
ticipating financial institution, and at such time
as the remaining balance of the claim does not
exceed 75 percent of the balance in the reserve
Jund, the participating State shall, upon the re-
quest of the participating financial institution,
pay any remaining amount of the claim.

(n) DENIAL OF CLAIMS.—A participating State
may deny a claim if a representation or war-
ranty made by the participating financial insti-
tution to the participating State at the time that
the loan was filed for enrollment or at the time
that the claim was submitted was known by the
participating financial institution to be false.

(o) SUBSEQUENT RECOVERY OF CLAIM
AMOUNT.—If, subsequent to payment of a claim
by the participating State, a participating fi-
nancial institution recovers from a borrower any
amount for which payment of the claim was
made, the participating financial institution
shall promptly pay to the participating State for
deposit into the reserve fund the amount recov-
ered, less any erpenses incurred by the institu-
tion in collection of such amount.

(D) PARTICIPATION AGREEMENT TERMS.—

(1) IN GENERAL.—In connection with the filing
of a loan for enrollment in the Program, the
participation agreement—

(A) shall require the participating financial
institution to obtain an assurance from each
borrower that—

(i) the proceeds of the loan will be used for a
business purpose;

(ii) the loan will not be used lo finance pas-
sive real estate ownership; and
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(iii) the borrower is not—

(I) an erecutive officer, director, or principal
shareholder of the participating financial insti-
tution;

(II) a member of the immediate family of an
executive officer, director, or principal share-
holder of the participating financial institution;
or

(111) a related interest of any such erecutive
officer, director, principal shareholder, or mem-
ber of the immediate family;

(B) shall require the participating financial
institution to provide assurances to the partici-
pating State that the loan has not been made in
order to place under the protection of the Pro-
gram prior debt that is not covered under the
Program and that is or was owed by the bor-
rower to the participating financial institution
or to an affiliate of the participating financial
institution,

(C) may provide that if—

(i) a participating financial institution makes
a loan to a borrower that is a refinancing of a
loan previously made to the borrower by the
participating financial institution or an affiliate
of the participating financial institution;

(ii) such prior loan was not enrolled in the
Program; and

(iii) additional or new financing is extended
by the participating financial institution as part
of the refinancing,
the participating financial institution may file
the loan for enrollment, with the amount to be
covered under the Program not to erceed the
amount of any additional or new financing, and

(D) may include additional restrictions on the
eligibility of loans or borrowers that are not in-
consistent with the provisions and purposes of
this subtitle.

(2) DEFINITIONS.—For purposes of this sub-
section, the terms “‘erecutive officer'’, ‘‘direc-
tor'", “principal shareholder"', "“immediate fam-
ily'', and “related interest' refer to the same re-
lationship to a participating financial institu-
tion as the relationship described in part 215 of
title 12 of the Code of Federal Regulations, or
any successor to such part.

(q) TERMINATION CLAUSE.—In each participa-
tion agreement, the participating State shall re-
serve for itself the ability to terminate its obliga-
tion to enroll loans under the Program. Any
such termination shall be prospective only, and
shall not apply to amounts of loans enrolled
under the Program prior to such termination.

(r) ALLOWABLE WITHDRAWALS FROM FUND.—

The participation agreement may provide
that, if, for any consecutive period of not less
than 24 months, the aggregate outstanding bal-
ance of all enrolled loans for a participating fi-
nancial institution is continually less than the
outstanding balance in the reserve fund for that
participating financial institution, the partici-
pating State, in its discretion, may withdraw an
amount from the reserve fund to bring the bal-
ance in the reserve fund down to the outstand-
ing balance of all such enrolled loans.

(s) GRANDFATHERED PROVISION.—

(1) SPECIAL TREATMENT OF PREMIUM
CHARGES.—Notwithstanding subsection (b) or
(d), the participation agreement, if explicitly au-
thorized by a statute enacted by the State before
the date of enactment of this Act, may allow a
participating financial institution to treat the
premium charges paid by the participating fi-
nancial institution and the borrower into the re-
serve fund, and interest or income earned on
funds in the reserve fund that are deemed to be
attributable to such premium charges, as assets
of the participating financial institution for ac-
counting purposes, subject to withdrawal by the
participating financial institution only—

(A) for the payment of claims approved by the
participating State in accordance with this sec-
tion; and
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(B) upon the participating financial institu-
tion's withdrawal from authority to make new
loans under the Program.

(2) PAYMENT OF POST-WITHDRAWAL CLAIMS.—
After any withdrawal of assets from the reserve
fund pursuant to paragraph (1)(B), any future
claims filed by the participating financial insti-
tution on loans remaining in its capital access
program portfolio shall only be paid from funds
remaining in the reserve fund to the extent that,
in the aggregate, such claims exceed the sum of
the amount of such withdrawn assets, and in-
terest on that amount, imputed at the same rate
as income would have accrued had the amount
not been withdrawn.

(3) CONDITIONS FOR TERMINATING SPECIAL AU-
THORITY.—If the Secretary determines that the
inclusion in a participation agreement of the
provisions authorized by this subsection is re-
sulting in the enrollment of loans under the
Program that are likely to have been made with-
out assistance provided under this subtitle, the
Secretary may notify the participating State
that henceforth, the Secretary will only make
reimbursements to the State under section 257
with respect to a loan if the participation agree-
ment between the participating State and each
participating financial institution has been
amended to conform with this section, without
erercise of the special authority granted by this
subsection.

SEC. 256. REPORTS.

(a) RESERVE FUNDS REPORT.—Omn or before
the last day of each calendar quarter, a partici-
pating State shall submit to the Secretary a re-
port of contributions to reserve funds made by
the participating State during the previous cal-
endar quarter. If the participating State has
made contributions to one or more reserve funds
during the previous quarter, the report shall—

(1) indicate the total amount of such contribu-
tions;

(2) indicate the amount of contributions
which is subject to reimbursement, which shall
be equal to the total amount of contributions,
unless one of the limitations contained in sec-
tion 257 is applicable;

(3) if one of the limitations in section 257 is
applicable, provide documentation of the appli-
cability of such limitation for each loan for
which the limitation applies; and

(4) include a certification by the participating
State that—

(A) the information provided in accordance
with paragraphs (1), (2), and (3) is accurate;

(B) funds in an amount meeting the minimum
requirements of section 253(b)(3) continue to be
available and legally committed to contributions
by the State to reserve funds, less any amount
that has been contributed by the State to reserve
funds subsequent to the State being approved
Jor participation in the Program;

(C) there has been no unapproved amendment
to any participation agreement or the form of
participation agreements; and

(D) the participating State is otherwise imple-
menting the Program in accordance with this
subtitle and regulations issued pursuant to sec-
tion 259.

(b) ANNUAL DATA.—Not later than March 31
of each year, each participating State shall sub-
mit to the Secretary annual data indicating the
number of borrowers financed under the Pro-
gram, the total amount of covered loans, and
breakdowns by industry lype, loan size, annual
sales, and number of employees of the borrowers
Jinanced.

(c) FOrRM.—The reports and data filed pursu-
ant to subsections (a) and (b) shall be in such
Jorm as the Secretary may require.

SEC. 257. RETMBURSEMENT BY THE SECRETARY.

(a) REIMBURSEMENTS.—Not later than 30 cal-
endar days after receiving a report filed in com-
pliance with section 256, the Secretary shall re-
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imburse the participating State in an amount
equal to 50 percent of the amount of contribu-
tions by the participating State to the reserve
funds that are subject to reimbursement by the
Secretary pursuant to section 256 and this sec-
tion. The Secretary shall reimburse participat-
ing States, as it receives reports pursuant to sec-
tion 256(a), until available funds are erpended.

(b) SiZE OF ASSISTED BORROWER—The Sec-
retary shall not provide any reimbursement to a
participating State with respect to an enrolled
loan made to a borrower that has 500 or more
employees at the time that the loan is enrolled
in the Program.

(c) THREE-YEAR MAXIMUM.—The amount of
reimbursement to be provided by the Secretary
to a participating State over any 3-year period
in connection with loans made to any single
borrower or any group of borrowers among
which a common enterprise erists shall not ex-
ceed $75,000. For purposes of this subsection,
“‘common enterprise’’ shall have the same mean-
ing as in part 32 of title 12 of the Code of Fed-
eral Regulations, or any successor to that part.

(d) LOANS TOTALING LESS THAN $2,000,000.—
In connection with a loan in which the covered
amount of the loan plus the covered amount of
all previous loans enrolled by a participating fi-
nancial institution does not erceed $2,000,000,
the amount of reimbursement by the Secretary
to the participating State shall not exceed the
lesser of—

(1) 75 percent of the sum of the premium
charges paid to the reserve fund by the borrower
and the participating financial institution, or

(2) 5.25 percent of the covered amount of the
loan,

(e) LOANS TOTALING MORE THAN $2,000,000.—
In connection with a loan in which the sum of
the covered amounts of all previous loans en-
rolled by the participating financial institution
in the Program equals or erceeds $2,000,000, the
amount of reimbursement to be provided by the
Secretary to the participating State shall not ezx-
ceed the lesser of—

(1) 50 percent of the sum of the premium
charges paid by the borrower and the partici-
pating financial institution; or

(2) 3.5 percent of the covered amount of the
loan.

(f) OTHER AMOUNTS.—In connection with the
enrollment of a loan that will cause the aggre-
gate covered amount of all enrolled loans to ex-
ceed $2,000,000, the amount of reimbursement by
the Secretary to the participating State shall be
determined—

(1) by applying subsection (d) to the portion of
the loan, which when added to the aggregate
covered amount of all previously enrolled loans
equals $2,000,000; and

(2) by applying subsection (e) to the balance
of the loan.

SEC. 258. REIMBURSEMENT TO THE SECRETARY.
fa) IN GENERAL—If a participating State
withdraws funds from a reserve fund pursuant
to terms of the participation agreement per-
mitted by subsection (d) or (r) of section 255,
such participating State shall, not later than 15
calendar days after such withdrawal, submit to
the Secretary an amount computed by multiply-
ing the amount withdrawn by the appropriate
Jactor, as determined under subsection (b).

(b) FACTOR.—The appropriate factor shall be
obtained by dividing the total amount of con-
tributions that have been made by the partici-
pating State to all reserve funds which were
subject to reimbursement—

(1) by 2; and

(2) by the total amount of contributions made
by the participating State to all reserve funds,
including if applicable, contributions that have
been made by the State prior to becoming a par-
ticipating State if the State continued its own
capital access program in accordance with sec-
tion 253(b).
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{c) USE OF REIMBURSEMENTS.—The Secretary
may use funds reimbursed pursuant to this sec-
tion to make reimbursements under section 257.
SEC. 259. REGULATIONS.

The Secretary shall promulgate appropriate
regulations to implement this subtitle.

SEC. 260. AUTHORIZATION OF APPROPRIATIONS.

(a) AMOUNT.—There are authorized to be ap-
propriated to the Secretary £50,000,000 to carry
out this subtitle,

(b) BUDGETARY TREATMENT.—The amount au-
thorized to be appropriated under subsection (a)
shall be subject to discretionary spending caps,
as provided in section 601 of the Congressional
Budget Act of 1974, and therefore shall reduce
by an equal amount funds made available for
other discretionary spending programs.

TITLE HNI—PAPERWORK REDUCTION AND
REGULATORY IMPROVEMENT

SEC. 301. INCORPORATED DEFINITIONS.

Unless otherwise specifically provided in this
title, for purposes of this title—

(1) the terms ‘‘appropriate Federal banking
agency"’, ‘‘Federal banking agencies’’, and ‘‘in-
sured depository institution’ have the same
meanings as in section 3 of the Federal Depaosit
Insurance Act; and

(2) the term “‘insured credit union' has the
same meaning as in section 101 of the Federal
Credit Union Act.

SEC. 302. ADMINISTRATIVE CONSIDERATION OF
BURDEN WITH NEW REGULATIONS.

In determining the effective date and adminis-
trative compliance requirements for new regula-
tions that impose additional reporting, disclo-
sure, or other requirements on insured deposi-
tory institutions, each Federal banking agency
shall consider, consistent with the principles of
safety and soundness and the public interest—

(1) any administrative burdens that such reg-
ulations would place on depository institutions,
including small depository institutions, and cus-
tomers of depository institutions; and

(2) the benefits of such regulations.

SEC. 303. STREAMLINING OF REGULATORY RE-
QUIREMENTS.

(a) REVIEW OF REGULATIONS; REGULATORY
UNIFORMITY —During the 2-year period begin-
ning on the date of enactment of this Act, each
Federal banking agency shall, consistent with
principles of safety and soundness and the pub-
lic interest—

(1) conduct a review of the regulations and
written policies of that agency—

(A) to streamline those regulations and poli-
cies in order to improve efficiency, reduce un-
necessary costs, and eliminate unwarranted
constraints on credit availability; and

{B) to remove inconsistencies and outmoded
and duplicative requirements; and

(2) work jointly with the other Federal bank-
ing agencies to make uniform all regulations
and guideli impli ting common statutory
or supervisory policies.

(b) REPORT TO CONGRESS.—The Federal bank-
ing agencies shall submit a joint report to the
Congress annually for 2 years following the date
of enactment of this Act detailing the progress
of the agencies in carrying out the requirements
of subsection (a).

SEC. 304. ELIMINATION OF DUPLICATIVE FIL-
- INGS.

The Federal banking agencies shall work
Jointly—

(1) to eliminate, to the extent practicable, du-
plicative or otherwise unnecessary requests for
information in connection with applications or
notices to the agencies; and

(2) to harmonize, to the extent practicable,
any inconsistent publication and public notice
requirements.
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SEC. 305. COORDINATED AND UNIFIED EXAMINA-
TIONS.

Section 10(d) of the Federal Deposit Insurance
Act (12 U.8.C. 1820(d)) is amended by adding at
the end the following new paragraph:

**(6) COORDINATED EXAMINATIONS.—To mini-
mize the disruptive effects of eraminations on
the operations of insured depository institu-
tions—

“(A) each appropriate Federal banking agen-
cy shall, to the ertent practicable and consistent
with safety and soundness principles and the
public interest—

(i) coordinate eraminations to be conducted
by that agency at an insured depository institu-
tion and its affiliates;

*'(ii) coordinate with the other appropriate
Federal banking agencies in the conduct of such
eraminations; and

“'(iii) work to coordinate the conduct of all ex-
aminations made pursuant to this subsection
with the appropriate State bank supervisor; and

“(B) not later than 2 years after the date of
enactment of the Community Development,
Credit Enhancement, and Regulatory Improve-
ment Act of 1993, the Federal banking agencies
shall jointly establish and implement a system
for determining which one of the Federal bank-
ing agencies shall conduct a unified eramina-
tion of each insured depository institution and
its affiliates, as required by this subsection, on
behalf of all Federal banking agencies.’".

SEC. 306. EIGHTEEN-MONTH EXAMINATION RULE
FOR CERTAIN SMALL INSTITUTIONS.

Section 10(d)(4) of the Federal Deposit Insur-
ance Act (12 U.5.C. 1820(d)(4)) is amended—

(1) in subparagraph (A), by striking
“$100,000,000"" and inserting '‘$250,000,000"";

(2) in subparagraph (C), by striking ‘‘and its
composite condition was found to be outstand-
ing;"" and inserting ‘“‘and its composite condi-
tion—

““(1) was found to be outstanding; or

“(ii) in the case of an insured depository insti-
tution that has total assets of less than
$175,000,000, was found to be outstanding or
good;"".

(3) by redesignating subparagraph (D) as sub-
paragraph (E); and

(4) by inserting after subparagraph (C) the
Sfollowing new subparagraph:

“(D) the insured institution is not currently
subject to a Sormal enforcement proceeding or
order by the Corporation or the appropriate
Federal banking agency; and'".

SEC. 307. CALL REPORT SIMPLIFICATION.

(a) MODERNIZATION OF CALL REPORT FILING
AND DISCLOSURE SYSTEM.—In order to reduce
the administrative requirements pertaining to
bank reports of condition, savings association
financial reports, and bank hoelding company
consolidated and parent-only financial state-
ments, and to improve the timeliness of such re-
ports and statements, the Federal banking agen-
cies shall—

(1) work jointly to develop a system under
which—

(A) insured depository institutions and their
affiliates may file such reports and statements
electronically; and

(B) the Federal banking ngencies may make
such reports and statements available to the
public electronically; and

(2) not later than 1 year after the date of en-
actment of this Act, report to the Congress and
make recommendations for legislation that
would enhance efficiency for filers and users of
such reports and statements.

(b) UNIFORM REPORTS AND SIMPLIFICATION OF
INSTRUCTIONS.—The Federal banking agencies
shall, consistent with the principles of safety
and soundness, work jointly—

(1) to adopt a single form for the filing of core
information required to be submitted under Fed-
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eral law to all such agencies in the reports and
statements referred to in subsection (a); and

(2) to simplify instructions accompanying
such reports and statements and to provide an
indexr to the instructions that is adeguate to
meet the needs of both filers and users.

(c) REVIEW OF CALL REPORT SCHEDULE.—
Each Federal banking agency shall—

(1) review the information required by sched-
ules supplementing the core information referred
to in subsection (b); and

(2) eliminate requirements that are not war-
ranted for reasons of safety and soundness or
other public purposes.

SEC. 308. REPEAL OF PUBLICATION REQUIRE-
MENTS.

(a) REVISED STATUTES.—Section 5211 of the
Revised Statutes (12 U.S.C. 161) is amended—

(1) in the fifth sentence of subsection (a), by
striking “; and the statement of resources™ and
all that follows through *‘as may be required by
the Comptroller"; and

(2) in subsection (c), by striking the fourth
sentence.

(b) FDIA.—Section T(a)(1) of the Federal De-
posit Insurance Act (12 U.S.C. 1817(a)1)) is
amended by striking the fourth sentence.

(c) FEDERAL RESERVE AcT.—Section 9 of the
Federal Reserve Act (12 U.S.C. 324) is amended
in the last sentence of the sirth undesignated
paragraph, by striking “and shall be published”
and all that follows through the end of the sen-
tence and inserting a period.

SEC. 309. REGULATORY APPEALS PROCESS.

(a) IN GENERAL.—Nol later than 180 days
after the date of enactment of this Act, each ap-
propriate Federal banking agency and the Na-
tional Credit Union Administration Board shall
establish an independent intra-agency appellate
process. The process shall be available to review
material supervisory determinations made at in-
sured depository institutions or at insured credit
unions that the agency supervises.

(b) REVIEW PROCESS.—In establishing the
independent appellate process under subsection
(a), each agency shall ensure—

(1) that any appeal of a material supervisory
determination by an insured depository institu-
tion or credit union is heard and decided erpedi-
tiously, and

(2) that appropriate safeguards erist for pro-
tecting the appellant from retaliation by agency
eraminers.

fc) COMMENT PERIOD.—Not later than 90 days
after the date of enactment of this Act, each ap-
propriate Federal banking agency and the Na-
tional Credit Union Administration shall pro-
vide public notice and opportunity for comment
on proposed guidelines for the establishment of
an appellate process under this section.

(d) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term “‘material supervisory determina-
tions'" includes determinations relating to—

(A) examination ratings;

(B) the adequacy of loan loss reserve provi-
sions; and

(C) loan classifications on loans that are sig-
nificant to the institution; and

{2) the term “‘independent appellate process”
means a review by an agency official who does
not directly or indirectly report to the agency
official who made the material supervisory de-
termination under review.

(e) EFFECT ON OTHER AUTHORITY.—Nothing
in this section shall affect the authority of an
appropriate Federal banking agency or the Na-
tional Credit Union Association Board to take
enforcement or supervisory action against an in-
stitution.

SEC. 310. ELECTRONIC FILING OF CURRENCY
TRANSACTION REPORTS.

Section 123 of the Bank Secrecy Act (12 U.S.C.
1953) is amended by adding at the end the fol-
lowing new subsection:
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**(c) ACCEPTANCE OF AUTOMATED RECORDS.—
The Secretary shall permit an uninsured bank
or financial institution to retain or maintain
records referred to in subsection (a) in electronic
or automated form, subject to terms and condi-
tions established by the Secretary.”.

SEC. 311. BANK SECRECY ACT PUBLICATION RE-
QUIREMENTS.

Chapter 53 of title 31, United States Code, is
amended by adding at the end the following
new section:

“SEC. 5329. STAFF COMMENTARIES.

“The Secretary shall—

*(1) publish all written rulings interpreting
this chapter; and

“(2) annually issue a staff commentary on the
regulations issued under this chapter.''.

SEC. 312, EXEMPTION OF BUSINESS LOANS FROM
REAL ESTATE SETTLEMENT PROCE-
DURES ACT REQUIREMENTS.

The Real Estate Settlement Procedures Act of
1974 (12 U.S8.C. 2601 et seq.) is amended by in-
serting after section 6 the following new section:
“SEC. 7. EXEMPTED TRANSACTIONS.

““This Act does not apply to credit trans-
actions involving extensions of credit—

(1) primarily for business, commercial, or ag-
ricultural purposes; or

**(2) to government or governmental agencies
or instrumentalities.".

SEC. 313. FLEXIBILITY IN CHOOSING BOARDS OF
DIRECTORS.

Section 5146 of the Revised Statutes (12 U.S.C.
72) is amended in the first sentence, by striking
““two thirds'' and inserting “‘a majority’".

SEC. 314. HOLDING COMPANY AUDIT REQUIRE-
MENTS.

Section 36(i) of the Federal Deposit Insurance
Act (12 U.S.C. 1831m(i)) is amended by striking
paragraph (2) and inserting the following:

‘'(2) the institution—

“({A) has total assets, as of the beginning of
such fiscal year, of less than $5,000,000,000;

*(B) has—

(i) total assets, as of the beginning of such
fiscal year, of more than $5,000,000,000 and less
than $9,000,000,000; and

“(ii) a CAMEL composite rating of 1 or 2
under the Uniform Financial Institutions Rat-
ing System (or an equivalent rating by any such
agency under a comparable rating system) as of
the most recent eramination of such institution
by the Corporation or the appropriate Federal
banking agency; or

“(C)(i) has total assets, as of the beginning of
such fiscal year, of more than $9,000,000,000;
and

*(ii) has a CAMEL composite rating of 1 or 2

under the Uniform Financial Institutions Rat-
ing System (or an eguivalent rating by any such
agency under a comparable rating system) as of
the most recent eramination of such institution
by the Corporation or the appropriate Federal
banking agency.
Notwithstanding paragraph (2)(C), in the case
of an insured depository institution that the
Corporation determines to be a large institution,
the audit committee of the holding company of
such an institution shall not include any large
customers of the institution.

*'(3) The appropriate Federal banking agency
may require an institution with total assets in
ercess of $9,000,000,000 to comply with this sec-
tion, notwithstanding the exception provided by
this subsection, if it determines that such er-
emption will create a significant risk to the af-
fected deposit insurance fund if applied to that
institution.”.

SEC. 315. STATE REGULATION OF REAL ESTATE
APPRAISALS.

Section 1122 of the Financial Institutions Re-
form, Recovery, and Enforcement Act of 1989 (12
U.S5.C. 3351) is amended—
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(1) by redesignating subsections (b) through
fe) as subsections (c) through (f), respectively;

(2) by inserting after subsection (a) the follow-
ing new subsection:

“th) REciprocITY.—The Appraisal Sub-
committee shall encourage the States to develop
reciprocity agreements that readily authorize
appraisers who are licensed or certified in one
State (and who are in good standing with their
State appraiser certifying or licensing agency)
to perform appraisals in other States.'’; and

(1) in subsection (a)—

(A) by redesignating paragraphs (1) through
(3) as subparagraphs (A) through (C);

(B) by striking A State" and inserting the
following:

‘*(1) IN GENERAL.—A State’'; and

(C) by adding at the end the following new
paragraph:

*“(2) FEES FOR TEMPORARY PRACTICE.—A State
appraiser certifying or licensing agency shall
not impose excessive fees or burdensome require-
ments, as determined by the Appraisal Sub-
committee, for temporary practice under this
subsection.”.

SEC. 316. ACCELERATION OF EFFECTIVE DATE
FOR INTERAFFILIATE TRANS-
ACTIONS.

fa) HOME OWNERS' LOAN ACT AMENDMENT.—
Section 11{a)(2) of the Home Owners' Loan Act
(12 U.8.C. 1468(a)(2)) is amended by adding at
the end the following new subparagraph:

*(C) TRANSITION RULE FOR WELL CAPITALIZED
SAVINGS ASSOCIATIONS.—

“i) IN GENERAL.—A savings association that
is well capitalized (as defined in section 38 of
the Federal Deposit Insurance Act), as deter-
mined without including goodwill in calculating
core capital, shall be treated as a bank for pur-
poses of section 23A(d)(1) and section 23B of the
Federal Reserve Act.

“(ii) LIABILITY OF COMMONLY CONTROLLED
DEPOSITORY INSTITUTIONS.—Any savings asso-
ciation that engages under clause (i) in a trans-
action that would not otherwise be permissible
under this subsection, and any affiliated in-
sured bhank that is commonly controlled (as de-
fined in section 5(e)(9) of the Federal Deposit
Insurance Act), shall be subject to subsection (e)
of section 5 of the Federal Deposit Imsurance
Act as if paragraph (6) of that subsection did
not apply.”.

(b) REPEAL PROVISION.—Effective on January
1, 1995, subparagraph (C) of section 1I1{a)(2) of
the Home Owners’ Loan Act (12 U.S.C.
1468(a)(2)) (as added by subsection (a) of this
section) is repealed.

SEC. 317. COLLATERALIZATION OF PUBLIC DE-
POSITS.

Section 13(e) of the Federal Deposit Insurance
Act (12 U.S.C. 1823(e)) is amended—

(1) by redesignating paragraphs (1) through
(4) as subparagraphs (A) through (D), respec-
tively;

(2) by striking “No agreement’' and inserting
the following:

‘(1) IN GENERAL.—No agreement'; and

(3) by adding at the end the following new
paragraph:

“{2) PUBLIC DEPOSITS.—An agreement to pro-
vide for the lawful collateralization of deposits
of a Federal, State, or local governmental entity
or of any depositor referred to in section 11{a)(2)
shall not be deemed to be invalid pursuant to
paragraph (1)(B) solely because such agreement
was not erecuted contemporaneously with the
acquisition of the collateral or with any changes
in the collateral made in accordance with such
agreement."".

SEC. 318. ELIMINATION OF STOCK VALUATION
PROVISION.

fa) IN GENERAL.—Section 39(b) of the Federal
Deposit Insurance Act (12 U.S5.C. 1831p-1(b)), as
added by section 132(a) of the Federal Deposit
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Insurance Corporation Improvements Act of
1991) is amended to read as follows:

‘'(b) ASSET QUALITY, EARNINGS, AND STOCK
VALUATION STANDARDS.—Each appropriate Fed-
eral banking agency shall, for all insured depos-
itory institutions and depository institution
holding companies, prescribe standards relating
to asset quality, earnings, and stock valuation
that the agency determines to be appropriate.’.

(b) ESTABLISHING STANDARDS IN GUIDELINES.—
Section 39%d) of the Federal Deposit Insurance
Aet (12 U.5.C. 1831p-1(d)) is amended—

(1) in the subsection heading, by striking "'BY
REGULATION''; and

(2) in paragraph (1)—

(A) in the first sentence, by inserting ‘‘or
guideline'’ before the period,; and

(B) in the second sentence, by inserting '‘or
guidelines" after '‘Such regulations’'.

{c) EFFECTIVE DATE.—The amendments made
by subsections (a) and (b) shall be construed to
have the same effective date as section 39 of the
Federal Deposit Insurance Act, as provided in
section 132(c) of the Federal Deposit Insurance
Corporation Improvements Act of 1991.

SEC. 319. EXPEDITED PROCEDURES FOR FORM-
ING A BANK HOLDING COMPANY.

Section 3(a) of the Bank Holding Company
Act of 1956 (12 U.8.C. 1842(a)) is amended—

(1) in the second sentence, by striking ‘“‘or
(B)" and inserting ''(B)"'; and

(2) in the second sentence, by inserting before
the period the following: *'; or (C) with 30 days
prior notification to the Board, the acquisition
by a company of control of a bank in a reorga-
nization in which a person or group of persons
exchanges its shares of the bank for shares of a
newly formed bank holding company and re-
ceives, after the reorganization, substantially
the same proportional share interest in the hold-
ing company as it held in the bank (except for
changes in shareholders’ interesls resulting from
the exercise of dissenting shareholders' rights
under State or Federal law) if, immediately fol-
lowing the acquisition, (i) the bank holding
company meets the capital and other financial
standards prescribed by the Board by regulation
for such a bank holding company; (ii) the bank
is adequately capitalized (as defined in section
38 of the Federal Deposit Insurance Act); and
(iii) the holding company does nol engage in
any activities other than those of banking or
managing and controlling banks™.

SEC. 320. EXEMPTION OF CERTAIN HOLDING
COMPANY FORMATIONS FROM REG-
ISTRATION UNDER THE SECURITIES
ACT OF 1933.

Section 4 of the Securities Act of 1933 (15
U.8.C. 77d) is amended by adding at the end the
Sfollowing new paragraph:

“(7) transactions involving offers or sales of
equity securities, in connection with the acquisi-
tion of a bank by a company under section 3(a)
of the Bank Holding Company Act of 1956, if—

“(A) the acquisition occurs solely as part of a
reorganization in which a person or group of
persons erchanges its shares of a bank for
shares of a newly formed bank holding company
with no significant assets other than securities
of the bank and the eristing subsidiaries of the
bank;

“(B) the shareholders receive, after that reor-
ganization, substantially the same proportional
share interests in the bank holding company as
they held in the bank, except for changes in
shareholders’ interests resulting from lawful
elimination of fractional interests and the erer-
cise of dissenting shareholders’ rights under
State or Federal law;

‘“CC) the rights and interests of security hold-
ers in the bank holding company are substan-
tially the same as those in the bank prior to the
transaction, other than as may be required by
law; and
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‘(D) the bank holding company has substan-
tially the same assets and liabilities as the bank
had prior to the transaction.”'.

SEC. 321. REDUCTION OF POST-APPROVAL WAIT-
ING PERIOD FOR BANK HOLDING
COMPANY ACQUISITIONS.

Section 11(b)(1) of the Bank Holding Company
Act of 1956 (12 U.S.C. 184%b)(1)) is amended by
inserting before the period at the end of the
fourth sentence the following: “‘or, if the Board
has not received any adverse comment from the
Attorney General of the United States relating
to competitive factors, such shorter period of
time as may be prescribed by the Board with the
concurrence of the Attorney General, but in no
event less than 15 calendar days after the date
of approval ™',

SEC. 322. REDUCTION OF POST-APPROVAL WAIT-
ING PERIOD FOR BANK MERGERS.

Section 18(c)(6) of the Federal Deposit Insur-
ance Act (12 U.S5.C. 1828(c)(6)) is amended by in-
serting before the period at the end of the last
sentence the following: ‘‘or, if the agency has
not received any adverse comment from the At-
torney General of the United States relating to
competitive factors, such shorter period of time
as may be prescribed by the agency with the
concurrence of the Attorney General, but in no
event less than 15 calendar days after the date
of approval.

SEC. 323. BANKERS' BANKS.

(a) OWNERSHIP BY BANKERS' BANKS.—

(1) Paragraph Seven of section 5136 of the Re-
vised Statutes (12 U.5.C. 24) is amended in the
eleventh sentence—

(A) by inserting ‘‘or depository institution
holding companies (as defined in section 3 of the
Federal Deposit Insurance Act)'' after “(exrcept
to the extent directors’ qualifying shares are re-
quired by law) by depository institutions’; and

(B) by striking *'services for other depository
institutions and their officers, directors and em-
ployees' and inserting the following: *‘services
te or for other depository institutions and the
officers, directors, and employees of such insti-
tutions, and in providing correspondent banking
services al the request of other depository insti-
tutions (also referred to as a ‘banker's bank’)".

(2) Section 5169(b)(1) of the Revised Statutes
(12 U.S.C. 27(b)(1)) is amended—

(A) by inserting '‘or depository institution
holding companies' after "“(except to the extent
directors’ qualifying shares are required by law)
by other depository institutions''; and

(B) by striking '‘services for other depository
institutions and their officers, directors and em-
ployees' and inserting the following: '‘services
to or for other depository institutions and the
officers, directors, and employees of such insti-
tutions, and in providing correspondent banking
services at the request of other depository insti-
tutions (also referred to as a ‘banker's bank’)".

(b) OWNERSHIP BY SAVINGS ASSOCIATIONS.—
Section 5(c)(4) of the Home Owners’ Loan Act
(12 U.S8.C. 1464(c)(4)) is amended by adding at
the end the following new subparagraph:

“(E) BANKERS' BANKS.—A Federal savings as-
sociation may purchase for its own account
shares of stock of a bankers' bank, described in
Paragraph Seven of section 5136 of the Revised
Statutes or in section 5169(b) of the Revised
Statutes, on the same terms and conditions as a
national bank may purchase such shares."'.

(c) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) BANK HOLDING COMPANY ACT.—Section 3(e)
of the Bank Holding Company Act of 1956 (12
U.S.C. 1842(e)) is amended by striking the sec-
ond sentence.

(2) MANAGEMENT INTERLOCKS ACT.—Section
202(3)(D) of the Depository Institution Manage-
ment Interlocks Act (12 U.5.C. 3201(3)(D)) is
amended by striking *‘the voting securities’' and
all that follows through the end of the subpara-
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graph and inserting ‘‘and is a bankers' bank,
described in Paragraph Seven of section 5136 of
the Revised Statutes; or''.

(d) LENDING LIMIT FOR LOANS SECURED BY SE-
CURITIES.—Section 11{m) of the Federal Reserve
Act (12 U.S.C. 248(m)) is amended by striking
*'10 percentum'’ each place such lerm appears
and inserting *'15 percent"’.

SEC. 324. BANK SERVICE CORPORATION ACT
AMENDMENT.

Section 5 of the Bank Service Corporation Act
(12 U.8.C. 1865) is amended—

(1) in subsection (a), by striking *‘the prior ap-
proval of"' and inserting ‘‘prior notice, as deter-
mined by'’; and

(2) in subsection (c), by inserting ‘‘or whether
to approve or disapprove any notice'' after “‘ap-
proval”’.

SEC. 325. MERGER TRANSACTION REPORTS.

Section 18(c) of the Federal Deposit Insurance
Act (12 U.S.C. 1828(c)) is amended—

(1) in paragraph (4)—

{A) in the first sentence—

(i) by striking “General and the other two"
and inserting “‘General, who shall promptly no-
tify the other''; and

(ii) by inserting before the period “‘of any
such proposed transaction that raises a signifi-
cant competitiveness issue’'; and

(B) in the second sentence, by striking “‘and
the other two banking agencies’'; and

(2) in paragraph (6), by striking “‘and the
other two banking agencies’'.

SEC. 326. CREDIT CARD ACCOUNTS RECEIVABLE

Section 11(e) of the Federal Deposit Insurance
Act (12 U.8.C. 1821(e)) is amended by adding at
the end the following new paragraphs:

‘*(14) SELLING CREDIT CARD ACCOUNTS RECEIV-
ABLE.—

“(A) NOTIFICATION REQUIRED.—An under-
capitalized insured depository institution (as de-
fined in section 38) shall notify the Corporation
in writing before entering into an agreement to
sell credit card accounts receivable.

““(B) WAIVER BY CORPORATION.—The Corpora-
tion may at any time, in its sole discretion and
upon such terms as it may prescribe, waive its
right to repudiate an agreement to sell credit
card accounts receivable if the Corporation—

(i) determines that the waiver is in the best
interests of the deposit insurance fund; and

“U(ii) provides a written waiver to the selling
institution.

“(C) EFFECT OF WAIVER ON SUCCESSORS.—

““(i) IN GENERAL.—If, under subparagraph (B),
the Corporation has waived its right to repudi-
ate an agreement to sell credit card accounts re-
ceivable—

“(I) any provision of the agr t that re-
stricts solicitation of a credit card customer of
the selling institution, or the use of a credit card
customer list of the institution, shall bind any
receiver or conservator of the institution, and

“(II) the Corporation shall require any
acquirer of the selling institution, or of substan-
tially all of the selling institution's assets or li-
abilities, to agree to be bound by a provision de-
scribed in subclause (I) as if the acquirer were
the selling institution.

*'(ii) EXCEPTION.—Clause (i)(11) does not—

“(I) restrict the acquirer's authority to offer
any product or service to any person identified
without using a list of the selling institution’s
customers in violation of the agreement,;

“(II) require the acguirer to restrict any pre-
eristing relationship between the acguirer and a
customer; or

(1) apply to any transaction in which the
acquirer acquires only insured deposits.

‘(D) WAIVER NOT ACTIONABLE.—The Corpora-
tion shall not, in any capacity, be liable to any
person for damages resulting from the waiver of
or failure to waive the Corporation’s right under
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this section to repudiate any contract or lease,
including an agreement to sell credit card ac-
counts receivable. No court shall issue any order
affecting any such waiver or failure to waive.

‘“(E) OTHER AUTHORITY NOT AFFECTED.—This
paragraph does not limit any other authority of
the Corporation to waive the Corporation's right
to repudiate an agreement or lease under this
section.

“(15) CERTAIN CREDIT CARD CUSTOMER LISTS
PROTECTED.—

“(A) IN GENERAL—If any insured depository
institution sells credit card accounts receivable
under an agreement negotiated at arm's length
that provides for the sale of the institution's
credit card customer list, the Corporation shall
prohibit any party to a transaction with respect
to the institution under this section or section 13
from using the list except as permitted under the
agreement.

““{B) FRAUDULENT TRANSACTIONS EXCLUDED.—
Subparagraph (A) does not limit the Corpora-
tion’s authority to repudiate any agreement en-
tered into with the intent to hinder, delay, or
defraud the institution, the institution’s credi-
tors, or the Corporation."'.

SEC. 327. LIMITING POTENTIAL LIABILITY ON
FOREIGN ACCOUNTS.

(a) AMENDMENT TO THE FEDERAL RESERVE
AcT.—The Federal Reserve Act (12 U.S.C. 221 et
seq.) is amended by inserting after section 25B
the following new section:

“SEC. 25C. POTENTIAL LIABILITY ON FOREIGN
ACCOUNTS.

“A member bank shall not be reguired to
repay any deposit made at a foreign branch of
the bank if the branch cannot repay the deposit
due to—

*(1) an act of war, insurrection or civil strife;
or

“(2) an action by a foreign government or in-
strumentality (whether de jure or de facto) in
the country in which the branch is located,
unless the member bank has expressly agreed in
writing to repay the deposit under those cir-
cumstances. The Board and the Comptroller of
the Currency may jointly prescribe such regula-
tions as they deem necessary to implement this
section."”.

(b) CONFORMING AMENDMENTS TO THE FED-
ERAL DEPOSIT INSURANCE ACT.—

(1) IN GENERAL.—Section 18 of the Federal De-
posit Insurance Act (12 U.S.C. 1828) is amended
by adding at the end the following new sub-
section:

“(q) SOVEREIGN RISK.—Section 25C of the Fed-
eral Reserve Act shall apply to every nonmember
insured bank in the same manner and to the
same extent as if the nonmember insured bank
were a member bank."".

(2) CONFORMING AMENDMENT.—Subparagraph
(A) of section 3(1)(5) of the Federal Deposit In-
surance Act (12 U.5.C. 1813(1)(5)) is amended to
read as follows:

“'(A) any obligation of a depository institution
which is carried on the books and records of an
office of such bank or savings association lo-
cated outside of any State, unless—

(i) such obligation would be a deposit if it
were carried on the books and records of the de-
pository institution, and would be payable at,
an office located in any State; and

‘“(ii) the contract evidencing the obligation
provides by erpress terms, and not by implica-
tion, for payment at an office of the depository
institution located in any State; and''.

(c) EXISTING CLAIMS NOT AFFECTED—Section
25C of the Federal Reserve Act (as added by
subsection (a)) shall not be applied retroactively
and shall not be construed to affect or apply to
any claim or cause of action addressed by that
section arising from events or circumstances
that occurred before the date of enactment of
this Act.
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SEC. 328. AMENDMENTS TO OUTDATED DIVIDEND
PROVISIONS.

(a) WITHDRAWAL OF CAPITAL.—Section 5204 of
the Revised Stalutes (12 U.5.C. 56) is amended—

(1) in the second sentence, by Striking ‘“‘net
profits then on hand, deducting therefrom its
losses and bad debts' and inserting “undivided
profits, subject to other applicable provisions of
law’'; and

(2) by striking the third sentence.

(b) DECLARATION OF DIVIDENDS.—Section 5199
of the Revised Statutes (12 U.S.C. 60) is amend-
ed—

(1) in the first sentence, by striking '‘net prof-
its of the association’ and inserting *‘undivided
profits of the association, subject to the limita-
tions in subsection (b),"";

(2) by striking “‘net profits'’ each subsequent
place such term appears and inserting “‘net in-
come'’; and

(3) by striking subsection (c).

SEC. 329, ELIMINATION OF DUPLICATIVE DISCLO-
SURES FOR HOME EQUITY LOANS.

Section 4(a) of the Real Estate Settlement Pro-
cedures Act (12 U.S.C. 2603(a)) is amended by
adding at the end the following: *‘In the case of
a federally related mortgage loan secured by a
subordinate lien on residential property, disclo-
sures made under section 12TA(a) of the Truth
in Lending Act may be used in lieu of the disclo-
sures reguired under this section if—

(1) the disclosures made pursuant to such
section 127A(a) contain all of the information
that is required under this section; and

**(2) the information is disclosed in a manner
that is no less conspicuous than is required
under this section.”".

SEC. 330. REPORT ON CAPITAL STANDARDS AND
THEIR IMPACT ON THE ECONOMY.

(a) IN GENERAL—Not later than 1 year after
the date of enactment of this Act, the Secretary
of the Treasury, after consultation with the
Federal banking agencies, shall report to the
Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Bank-
ing, Finance and Urban Affairs of the House of
Representatives on the effect of the implementa-
tion of risk-based capital standards on—

(1) the safety and soundness of insured depos-
itory institutions; and

{2) the availability of credit, particularly to
consumers and small business concerns.

(b) RECOMMENDATIONS.—The report required
by subsection (a) shall contain any rec-
ommendations that the Secretary of the Treas-
ury considers relevant.

SEC. 331. STUDIES ON THE IMPACT OF THE PAY-
MENT OF INTEREST ON RESERVES.

(a) FEDERAL RESERVE STUDY.—Not later than
180 days after the date of enactment of this Act,
the Board of Governors of the Federal Reserve
System, in consultation with the Federal De-
posit Insurance Corporation, shall conduct a
study and report to Congress on—

(1) the mecessity, for monetary policy pur-
poses, of continuing to require insured deposi-
tory institutions to maintain sterile reserves;

(2) the appropriateness of paying a market
rate of interest to insured depository institutions
on sterile reserves or, in the alternative, provid-
ing for payment of such interest into the appro-
priate deposit insurance fund;

(3) the monetary impact that the failure to
pay interest on sterile reserves has had on in-
sured depository institutions, including an esti-
mate of the total dollar amount of interest and
the potential income lost by insured depository
institutions; and

{4) the impact that the failure to pay interest
on sterile reserves has had on the ability of the
banking industry to compete with nonbanking
providers of financial services and with foreign
banks.

(b) BUDGETARY IMPACT STUDY.—Not Ilater
than 180 days after the date of enactment of this
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Act, the Director of the Office of Management
and Budget and the Director of the Congres-
sional Budget Office, in consultation with the
Committees on the Budget of the Senate and the
House of Representatives, shall jointly conduct
a study and report to the Congress on the budg-
etary impact of—
(1) paying a market rate of interest to insured
depository institutions on sterile reserves; and
(2) paying such interest into the respective de-
posit insurance funds.
SEC. 332. STUDY AND REPORT ON STREAMLINED
LENDING PROCESS FOR CONSUMER
BENEFIT.

fa) STUDY.—During the 12-month period be-
ginning on the date of enactment of this Act,
the Board of Governors of the Federal Reserve
System, the Comptroller of the Currency, and
the Secretary of Housing and Urban Develop-
ment shall conduct a study of ways to improve
the home mortgage, small business, and
consumer lending processes, consistent with the
principles of safety and soundness, so as lo—

(1) reduce consumer burdens, inconvenience,
cost, and delay; and

(2) minimize cost and burdens on insured
depository institutions, credit wunions, and
other lenders.

(b) COMMENTS—In conducting the study
under subsection (a), comments shall be soliciled
from consumer groups, insured depository insti-
tutions, other lenders, and any other interested
parties.

(¢) REPORT.—Not later than 12 months after
the date of enactment of this Act, the Board of
Governors of the Federal Reserve System, the
Comptroller of the Currency, and the Secretary
of Housing and Urban Development shall submit
a joint report to the Congress indicating any
legislative changes necessary to improve the
home mortgage, small business, and consumer
lending processes and including a summary of
comments received pursuant to subsection (b).
SEC. 333. REPEAL OF OUTDATED CHARTER RE-

QUIREMENT FOR NATIONAL BANKS.

Section 5170 of the Revised Statutes (12 U.S.C.
28) is repealed.

SEC. 334. INCLUSION OF COMPTROLLER OF THE
CURRENCY; CLARIFICATION OF RE-
VISED STATUTES.

fa) PuBLic LAW 93—425.—Section 111 of Public
Law 93495 (12 U.S.C. 250) is amended by insert-
ing ‘‘the Comptroller of the Currency,'’ after
“*Federal Deposit Insurance Corporation,’”.

(b) REVISED STATUTES.—

(1) SECTION 5240 —The third paragraph of sec-
tion 5240 of the Revised Statutes (12 U.S.C. 482)
is amended by inserting “‘or section 301(f)(1) of
title 31, United States Code," after “provisions
of this section".

{2) SECTION 324.—Section 324 of the Revised
Statutes (12 U.S.C. 1) is amended by adding at
the end the following: '"“The Comptroller of the
Currency shall have the same authority over
matters within the jurisdiction of the Comptrol-
ler as the Director of the Office of Thrift Super-
vision has over matters within the Director's ju-
risdiction under section 3(b)(3) of the Home
Owners' Loan Act.".

(3) SECTION 5239.—Section 5239 of the Revised
Statutes (12 U.S.C. 93) is amended by inserting
at the end the following new subsection:

“(d) AUTHORITY.—The Comptroller of the
Currency may act in the Comptroller's own
name and through the Comptroller's own attor-
neys in enforcing any provision of this title, reg-
ulations thereunder, or any other law or regula-
tion, or in any action, suit, or proceeding to
which the Comptroller of the Currency is a
party.”.

SEC. 335. COMMEMORATION OF 1995 SPECIAL
OLYMPIC WORLD GAMES.
(@) COIN SPECIFICATIONS.—
(1) ONE DOLLAR SILVER COINS.—
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(A) ISSUANCE.—The Secretary of the Treasury
(hereafter in this section referred to as the "‘Sec-
retary'') shall issue not more than 800,000 $1
coins, which shall weigh 26.73 grams, have a di-
ameter of 1.500 inches, and shall contain 90 per-
cent silver and 10 percent copper.

(B) DESIGN.—The design of the coins issued
under this section shall be emblematic of the
1995 Special Olympics World Games. On each
such coin there shall be a designation of the
value of the coin, an inscription of the year
“1995", and inscriptions of the words ‘‘Liberty",
“In God We Trust', '‘United States of Amer-
ica"’, and "'E Pluribus Unum"'.

(2) LEGAL TENDER.—The coins issued under
this section shall be legal tender as provided in
section 5103 of title 31, United States Code.

(3) NUMISMATIC ITEMS—For purposes of sec-
tion 5132(a)(1) of title 31, United States Code, all
coins minted under this section shall be consid-
ered to be numismatic items.

(b) SOURCES OF BULLION.—The Secretary shall
obtain silver for the coins minted under this sec-
tion only from stockpiles established under the
Strategic and Critical Materials Stock Piling
Act.

(c) SELECTION OF DESIGN.—The design for the
coins authorized by this section shall be selected
by the Secretary after consultation with the 1995
Special Olympics World Games Organizing Com-
mittee, Inc. and the Commission of Fine Arts, As
required by section 5135 of title 31, United Stales
Code, the design shall also be reviewed by the
Citizens Commemorative Coin Advisory Commit-
tee.

(d) ISSUANCE OF THE COINS.—

(1) QUALITY OF COINS.—The coins authorized
under this section may be issued in uncirculated
and proof qualities.

(2) MINT FACILITY.—Not more than 1 facility
of the United States Mint may be used to strike
any particular quality of the coins minted under
this section.

(3) PERIOD FOR ISSUANCE.—The Secretary
shall issue coins minted under this Act during
the period beginning on January 15, 1995, and
ending on December 31, 1995.

(e) SALE OF THE COINS.—

(1) SALE PRICE,—The coins issued under this
section shall be sold by the Secretary at a price
equal to the sum of the face value of the coins,
the surcharge provided in paragraph (4) with
respect to such coins, and the cost of designing
and issuing such coins (including labor, mate-
rials, dies, use of machinery, overhead erpenses,
marketing, and shipping).

(2) BULK SALES—The Secretary shall make
bulk sales at a reasonable discount.

(3) PREPAID ORDERS.—The Secretary shall ac-
cept prepaid orders for the coins authorized
under this section prior to the issuance of such
coins. Sales under this subsection shall be at a
reasonable discount.

(4) SURCHARGE REQUIRED.—AIl sales shall in-
clude a surcharge of $10 per coin.

(f) GENERAL WAIVER OF PROCUREMENT REGU-
LATIONS.—No provision of law governing pro-
curement or public contracts shall be applicable
to the procurement of goods or services nec-
essary for carrying out the provisions of this
section. Nothing in this subsection shall relieve
any person entering into a contract under the
authority of this section from complying with
any law relating to equal employment oppor-
tunity.

(g) DiSTRIBUTION OF SURCHARGES.—The total
surcharges collected by the Secretary from the
sale of the coins issued under this section shall
be promptly paid by the Secretary to the 1995
Special Olympics World Games Organizing Com-
mittee, Inc. Such amounts shall be used to—

(1) provide a world class sporting event for
athletes with mental retardation;

(2) demonstrate to a global audience the ex-
traordinary talents, dedication, and courage of
persons with mental retardation; and
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(3) underwrite the cost of staging and promot-
ing the 1995 Special Olympics World Games.

(h) AuDITS.—The Comptroller General of the
United States shall have the right to examine
such books, records, documents, and other data
of the 1995 Special Olympics World Games Orga-
nizing Committee, Inc. as may be related to the
erpenditure of amounts paid under subsection
(9).
(i) FINANCIAL ASSURANCES.—

(1) NO NET COST TO THE GOVERNMENT.—The
Secretary shall take all actions necessary to en-
sure that the issuance of the coins authorized
by this section shall result in no net cost to the
United States Government.

(2) ADEQUATE SECURITY FOR PAYMENT RE-
QUIRED.—No coin shall be issued under this sec-
tion unless the Secretary has received—

(A) full payment therefore;

(B) security satisfactory to the Secretary to
indemnify the United States for full payment; or

(C) a guarantee of full payment satisfactory
to the Secretary from a depository institution
whose deposits are insured by the Federal De-
posit Insurance Corporation or the National
Credit Union Administration Board.

SEC. 336. EXEMPTION FOR BUSINESS ACCOUNTS.

Section 274(1) of the Truth in Savings Act (12
U.S.C. 4313(1)) is amended to read as follows:

(1) AccOUNT.—The term ‘account’ means
any account intended for use by and generally
used by consumers primarily for personal, fam-
ily, or household purposes that is offered by a
depository institution into which a consumer de-
posits funds, including demand accounts, time
accounts, negotiable order of withdrawal ac-
counts, and share draft accounts."'.
SEC. 337. BOARD DISCRETION

CHECK-RELATED FRAUD.

Section 604(e) of the Erpedited Funds Avail-
ability Act (12 U.S.C. 4003(e)) is amended by
adding at the end the following new paragraph:

“‘(4) PREVENTION OF CHECK-RELATED LOSSES.—

“(A) IN GENERAL.—The Board may, by regula-
tion or order, ertend the I-business-day period
specified in section 603(b)(1), regarding avail-
ability of funds deposited by local checks, to 2
business days if the Board determines that—

(i) there is a pattern of significant increases
in check-related losses at depository institutions
attributable to the provisions of this title; and

““(ii) such action is necessary to diminish the
volume of such check-related losses.

“"(B) LIMITATION ON OTHER AUTHORITY.—The
authority of the Board under paragraph (1)
shall not apply to the applicability of section
603(b)(1) or the time period specified therein.".
SEC. 338. CN;GI&MMR TRUTH IN SAV-

Section 271{a)(2)(A) of the Truth in Savings
Act (12 U.S.C. 4310(a)(2)(A)) is amended by in-
serting ‘‘(other than an action based on a viola-
tion of section 263)'" after “individual action".
SEC. 339. INSIDER LENDING.

(a) LOANS To EXECUTIVE OFFICERS BY MEM-
BER BANKS.—Section 22(g)(2) of the Federal Re-
serve Act (12 U.S.C. 375a(g)(2)) is amended by
striking ‘‘With the specific prior approval of its
board of directors, a member'" and inserting ‘A
member'",

(b) EXTENSIONS OF CREDIT TO EXECUTIVE OF-
FICERS, DIRECTORS, AND PRINCIPAL SHAREHOLD-
ERS OF MEMBER BANKS.—Section 22(h)(8) of the
Federal Reserve Act (12 U.S.C. 375b(h)(8)) is
amended—

(1) by striking ''MEMBER BANK.—FOR" and
inserting the following: “MEMBER BANK.—

“(A) IN GENERAL.—Ezxcept as provided in sub-
paragraph (B), for"; and

(2) by adding at the end the following:

‘“(B) EXCEPTION.—The Board shall have the
authority by regulation to suspend the applica-
bility of any or all of this subsection, except for
the provisions of paragraph (2), with respect to

REGARDING
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any individual who is a director or an erecutive
officer of a subsidiary of the company that con-
trols the member bank, if the Board finds that
such individual does not actually participate in
major policymaking functions of the member
bank.".

SEC. 340. REVISIONS OF STANDARDS.

Section 305(b)(1) of the Federal Deposil Insur-
ance Corporation Improvement Act of 1991 (12
U.S.C. 1828 note) is amended—

(1) in subparagraph (A), by striking “‘and” at
the end;

{2) in subparagraph (B), by striking the period
at the end and inserting *'; and'’; and

(3) by adding at the end the following new
subparagraph:

*(C) take into account the size and activities
of the institutions and do not cause undue re-
porting burdens.”".

SEC. 341. ALTERNATIVE RULES FOR RADIO AD-
VERTISING OF CONSUMER LEASES.

Section 184 of the Truth in Lending Act (15
U.S.C. 1667c) is amended—

(1) by redesignating subsection (b} as sub-
section (c); and

(2) by inserting after subsection (a) the follow-
ing new subsection:

“(b) RADIO ADVERTISEMENTS,—

(1) IN GENERAL.—An advertisement by radio
broadcast to aid, promote, or assist, directly or
indirectly, any consumer lease shall be deemed
to be in compliance with the requirements of
subsection (a) if such advertisement clearly and
conspicuously—

‘““(A) states the information required by para-
graphs (1) and (2) of subsection (a);

*“(B) states the number, amounts, due dates,
or periods of scheduled payments, and the total
of such payments under the lease; and

“(C) includes—

(i) a referral to—

“(1) a toll-free telephone number established
in accordance with paragraph (2) that may be
used by consumers to obtain the information re-
quired under subsection (a); or

(1) a written advertisement that—

‘““faa) appears in a publication in general cir-
culation in the community served by the radio
station on which such advertisement is broad-
cast during the period beginning 3 days before
any such broadcast and ending 10 days after
such broadcast; and

“(bb) includes the information required lo be
disclosed under subsection (a); and

“(ii) the name and dates of any publication
referred to in clause (i)(1I); and

‘(D) includes any other information which
the Board determines necessary to carry out this
chapter.

*'(2) ESTABLISHMENT OF TOLL-FREE NUMBER.—

“(A) IN GENERAL.—In the case of a radio
broadecast advertisement described in paragraph
(1} that includes a referral to a toll-free tele-
phone number, the lessor who offers the
consumer lease shall—

‘(i) establish such a toll-free telephone num-
ber not later than the date on which the adver-
tisement including the referral is broadcast;

“(ii) maintain such telephone number for not
less than 10 days, beginning on the date of any
such broadcast; and

““(iti) provide the information reguired under
subsection {a) with respect to the lease to any
person who calls such number.

‘'{B) FORM OF INFORMATION.—The informa-
tion required to be provided under subpara-
graph (A)(iii) shall be provided orally or, if re-
quested by the consumer, in written form.

“'(3) NO EFFECT ON OTHER LAW.—Nothing in
this subsection shall affect the requirements of
Federal law as such requirements apply to ad-
vertisement by any other medium."".

SEC. 342. DEPOSIT BROKER REGISTRATION.

Section 29(g)(3) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1831f(g)(3)) is a ded
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(1) by inserting *‘that is not well capitalized™
after “‘includes any insured depository institu-
tion"’;

(2) by striking “‘of any insured depository™
and inserting “‘of such™;

(3) by striking “‘(with respect to such depos-
its)'"; and

(4) by striking *“'having the same {ype of char-
ter™.

SEC. 343. EXTENSION OF MANAGEMENT INTER-
LOCKS GRANDFATHER CLAUSE.

Subsections (a) and (b) of section 206 of the
Depository Institution Management Interlocks
Act (12 U.5.C. 3205) are each amended by strik-
ing ‘15 years’' and inserting ‘‘20 years''.

SEC. 344. CLARIFICATION OF PROVISION RELAT-
ING TO ADMINISTRATIVE AUTON-
OMY.

Section 3(b)(3) of the Home Ouners' Loan Act
(12 U.S.C. 1462a) is amended by striking every-
thing after “‘Director'’ and inserting in leu
thereof *‘(including agency rulemaking proceed-
ings and enforcement actions) unless otherwise
specifically provided by law."'.

SEC. 345. CONSUMER SURVEYS AND REPORT.

(a) SURVEYS.—Not later than 6 months after
the date of enactment of this Act, the Federal
banking agencies (as defined in section 3 of the
Federal Deposit Insurance Act) and the Sec-
retary of Housing and Urban Development shall
Jointly conduct an objective and statistically
valid survey of financial services consumers to
determine the general public awareness of, per-
ceived benefits to consumers of, and effective-
ness of the Federal banking laws under which
the Federal banking agencies and the Depart-
ment of Housing and Urban Development oper-
ate that are intended for the protection of such
consumers, including—

(1) the Expedited Funds Availability Act;

(2) the Truth in Lending Act;

(3) the Truth in Savings Act;

(4) the Real Estate Settlement Procedures Act
of 1974;

(5) the Home Mortgage Disclosure Act of 1975;

(6) the Egqual Credit Opportunity Act;

(7) the Community Reinvestment Act of 1977;

(8) the Home Eguily Loan Consumer Protec-
tion Act;

(9) the Fair Credit and Charge Card Disclo-
sure Act; and

(10) the rules and regulations promulgated
under those banking laws.

(b) CONSULTATION.—In developing such a sur-
vey, the Federal banking agencies and the Sec-
retary of Housing and Urban Development shall
consult with consumer groups, insured deposi-
tory institutions, other lenders, and any other
interested parties.

(c) INFORMATION FOR SURVEYED CONSUM-
ERS.—The survey shall provide for distribution
to participating consumers a summary erpla-
nation of the Federal banking law being sur-
veyed and how each is currently being imple-
mented.

(d) REPORT.—Not later than 60 days after
completion of its survey under subsection (a),
the Federal banking agencies and the Secretary
of Housing and Urban Development shall jointly
submit a report of the results of their survey to
the Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on
Banking, Finance and Urban Affairs of the
House of Representatives.

SEC. 346. SIMPLIFIED DISCLOSURE FOR EXISTING

DEPOSITORS.
(a) IN GENERAL—Section 43(b)(3) of the Fed-
eral Deposit Insurance Act (12 U.S.C.

1831t(b)}3)) is amended to read as follows:
*(3) ACKNOWLEDGEMENT OF DISCLOSURE.—
'"(A) NEW DEPOSITORS.—With respect to any
depositor who was not a depositor at the deposi-
tory institution before June 19, 1994, receive any
deposit for the account of such depositor only if
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the depositor has signed a written acknowledge-
ment that—

(i) the institution is not federally insured;
and

“(ii) if the institution fails, the Federal Gov-
ernment does not guarantee that the depositor
will get back the depositor’s money.

“(B) CURRENT DEPOSITORS.—Receive any de-
posit after the effective date of this paragraph
for the account of any depositor who was a de-
positor before June 19, 1994, only if—

“(i) the depositor has signed a writlen ac-
knowledgement described in subparagraph (A);
or

“(ii) the institution has complied with the
provisions of subparagraph (C) which are appli-
cable as of the date of the deposit.

*(C) ALTERNATIVE PROVISION OF NOTICE TO
CURRENT DEPOSITORS.—

‘(i) IN GENERAL.—Transmit to each depositor
who was a depositor before June 19, 1994, and
has not signed a written acknowledgement de-
scribed in subparagraph (A)—

“(I) a card containing the information de-
scribed in clauses (i) and (i) of subparagraph
(A), and a line for the signature of the deposi-
tor; and

“(11) accompanying materials requesting the
depositor to sign the card, and return the signed
card to the institution.

*“(ii) MANNER AND TIMING OF NOTICE.—

(1) FIRST NOTICE.—Make the transmission
described in clause (i) via first class mail within
90 days after June 19, 1994.

*'(II) SECOND NOTICE.—Make a 2d trans-
mission described in clause (i) via first class mail
not less than 30 days and not more than 45 days
after a transmission to the depositor in accord-
ance with subclause (1), if the institution has
not, by the date of such mailing, received from
the depositor a card referred to in clause (i)(I)
which has been signed by the depositor.

“(111) THIRD NOTICE.—Make a 3d transmission
described in clause (i) via first class mail not less
than 30 days and not more than 45 days after a
transmission to the depositor in accordance with
subclause (1), if the institution has not, by the
date of such mailing, received from the depositor
a card referred to in clause (i)(1) which has been
signed by the depositor.”.

(b) EFFECTIVE DATE.—Section 43(b)(3) of the
Federal Deposit Insurance Act, as amended by
subsection (a), shall take effect in accordance
with section 151(a)(2)(D) of the Federal Deposit
Insurance Corporation Improvement Act of 1991.
SEC. 347. COMMERCIAL MORTGAGE RELATED SE-

CURITIES.

(a) IN GENERAL.—Section 3(a)(41)(A)(i) of the
Securities Erchange Act of 1934 (15 U.S.C.
78c(a)(41)(A)(1)) is amended —

(1) by striking “or on a residential”’ and in-
serting ‘‘on a residential”’; and

(2) by inserting before the semicolon ', or on
one or more parcels of real estate upon which is
located one or more commercial structures™.

(b) AMENDMENT TO THE REVISED STATUTES.—
Paragraph Seven of section 5136 of the Revised
Statutes (12 U.S.C. 24) is amended in the twelfth
sentence, by striking ‘(15 U.S5.C. 78c(a)(41))),
subject to such regulations'' and inserting ‘‘(15
U.8.C. 78c(a)(41)). The exception provided for
the securities described in subparagraphs (A),
(B), and (C) shall be subject to such regula-
tions™.

(¢) REGULATIONS.—Not later than 1 year after
the date of enactment of this Act, the Comptrol-
ler of the Currency shall promulgate final regu-
lations, in accordance with the thirteenth sen-
tence of Paragraph Seven of seclion 5136 of the
Revised Statutes (as amended by subsection (b)),
to carry out the amendments made by this sec-
tion.

(d) EFFECTIVE DATE.—The amendments made
by this section shall become effective upon the
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date of promulgation of final regulations under
subsection (c).

(e) STATE OPT OUT.—Notwithstanding the
amendments made by this section, a note that is
directly secured by a first lien on one or more
parcels of real estate upon which is located one
or more commercial structures shall not be con-
sidered to be a mortgage related security under
section 3(a)(41) of the Securities Erchange Act
of 1934 in any State that, prior to the expiration
of 7 years after the date of enactment of this
Act, enacts a statute that specifically refers to
this section and either prohibits or provides for
a more limited authority to purchase, hold, or
invest in such securities by any person, lrust,
corporation, partnership, association, business
trust, or business entity or class thereof than is
provided by the amendments made by this sub-
section. The enactment by any Slate of any
statute of the type described in the preceding
sentence shall not affect the validity of any con-
tractual commitment to purchase, hold, or invest
that was made prior thereto, and shall not re-
quire the sale or other disposition of any securi-
ties acquired prior thereto.

SEC. 348. OFFSET OF COSTS OF CERTAIN PRO-
GRAMS.

(a) HUD MULTIFAMILY HOUSING DISPOSITION
PROCESS.—

(1) FINDINGS.—The Congress finds that—

(A) the portfolio of multifamily housing
project mortgages insured by the FHA is se-
verely troubled and at risk of default, requiring
the Secretary to increase loss reserves from
$5,500,000,000 in 1991 to $11,900,000,000 in 1992 to
cover estimated future losses;

(B) the inventory of multifamily housing
projects owned by the Secretary has more than
tripled since 1989, and, by the end of 1993, may
exceed 75,000 units;

(C) the cost to the Federal Government of
owning and maintaining multifamily housing
projects escalated to approrimately $250,000,000
in fiscal year 1992;

{D) the inventory of multifamily housing
projects subject to mortgages held by the Sec-
retary has increased dramatically, to more than
2,400 mortgages, and approximately half of these
mortgages, with over 230,000 units, are delin-
quent;

(E) the inventory of insured and formerly in-
sured multifamily housing projects is rapidly de-
teriorating, endangering tenants and neighbor-
hoods;

(F) over 5 million families today have a criti-
cal need for housing that is affordable and hab-
itable; and

(G) the current statutory framework govern-
ing the disposition of multifamily housing
projects effectively impedes the Government's
ability to dispose of properties, protect tenants,
and ensure that projects are maintained over
time.

(2) MANAGEMENT AND DISPOSITION OF MULTI-
FAMILY HOUSING PROJECTS.—Section 203 of the
Housing and Community Development Amend-
ments of 1978 (12 U.S.C. 17012-11) is amended to
read as follows:

“SEC. 203. MANAGEMENT AND DISPOSITION OF
MULTIFAMILY HOUSING PROJECTS.

“(a) GOALS.—The Secretary of Housing and
Urban Development (in this section referred to
as the 'Secretary’) shall manage or dispose of
multifamily housing projects that are owned by
the Secretary or that are subject to a mortgage
held by the Secretary in a manner that—

“(1) is consistent with the National Housing
Act and this section;

“(2) will protect the financial interests of the
Federal Government; and

“3) will, in the least costly fashion among
reasonable available alternatives, further the
goals of—

““(A) preserving housing so that it can remain
available to and affordable by low-income per-
sons;
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“(B) preserving and revitalizing residential
neighborhoods;

*(C) maintaining eristing housing stock in a
decent, safe, and sanitary condition;

“{D) minimizing the involuntary displacement
of tenants;

*(E) maintaining housing for the purpose of
providing rental housing, cooperative housing,
and homeownership opportunities for low-in-
come persons; and

“(F) minimizing the need to demolish multi-
Samily housing projects.

The Secretary, in determining the manner in
which a project is to be managed or disposed of,
may balance competing goals relating to individ-
ual projects in a manner that will further the
purposes of this section.

*'(b) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

“(1) MULTIFAMILY HOUSING PROJECT.—The
term ‘multifamily housing project’ means any
multifamily rental housing project which is, or
prior to acquisition by the Secretary was, as-
sisted or insured under the National Housing
Act, or was subject to a loan under section 202
of the Housing Act of 1959.

"(2) SUBSIDIZED PROJECT.—The term ‘sub-
sidized project’ means a multifamily housing
project receiving any of the following types of
assistance immediately prior to the assignment
of the mortgage on such project to, or the acqui-
sition of such mortgage by, the Secretary:

‘“{A) Below market interest rate mortgage in-
surance under the proviso of section 221(d)(5) of
the National Housing Act.

“(B) Interest reduction payments made in
connection with mortgages insured under sec-
tion 236 of the National Housing Act.

“(C) Direct loans made under section 202 of
the Housing Act of 1959.

(D) Assistance in the form of—

‘(i) rent supplement payments under section
101 of the Housing and Urban Development Act
of 1965;

(i) housing assistance payments made under
section 23 of the United States Housing Act of
1937 (as in effect before January 1, 1975); or

“(iii) housing assistance payments made
under section 8 of the United States Housing
Act of 1937 (excluding payments made for ten-
ant-based assistance under section 8),
if (except for purposes of section 183(c) of the
Housing and Community Development Act of
1987) such assistance payments are made to
more than 50 percent of the units in the project.

*"(3) FORMERLY SUBSIDIZED PROJECT.—The
term ‘formerly subsidized project’ means a multi-
Samily housing project owned by the Secretary
that was a subsidized profect immediately prior
to its acquisition by the Secretary.

*(4) UNSUBSIDIZED PROJECT.—The term
‘unsubsidized project’” means a multifamily
housing project owned by the Secretary that is
not a subsidized project or a formerly subsidized
project.

“(¢) MANAGEMENT OR DISPOSITION OF PROP-
ERTY.—

(1) DISPOSITION TO PURCHASERS.—The Sec-
retary is authorized, in carrying out this sec-
tion, to dispose of a multifamily housing project
owned by the Secretary on a negotiated, com-
petitive bid, or other basis, on such terms as the
Secretary deems appropriate considering the
low-income character of the project and the re-
quirements of subsection (a), to a purchaser de-
termined by the Secretary to be capable of—

“(A) satisfying the conditions of the disposi-
tion;

‘“(B) implementing a sound financial and
physical management program that is designed
to enable the project to meet anticipated operat-
ing and repair erpenses to ensure that the
project will remain in decent, safe, and sanitary
condition;
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“(C) responding to the needs of the tenants
and working cooperatively with tenant organi-
zations;

(D) providing adequate organizational staff
and financial resources to the project; and

“(E) meeting such other requirements as the
Secretary may determine.

‘“(2) CONTRACTING FOR MANAGEMENT SERV-
ICES.—The Secretary is authorized, in carrying
out this section—

““(A) to contract for management services for a
multifamily housing project that is owned by
the Secretary (or for which the Secretary is
mortgagee in possession), on a negotiated, com-
petitive bid, or other basis at a price determined
by the Secretary to be reasonable, with a man-
ager the Secretary has determined is capable
of—

‘(i) implementing a sound financial and phys-
ical management program that is designed to en-
able the project to meet anticipated operating
and maintenance erpenses to ensure that the
project will remain in decent, safe, and sanitary
condition;

“(ii) responding to the needs of the tenants
and working cooperatively with tenant organi-
zations;

“(ifi) providing adeguate organizational,
staff, and other resources to implement a man-
agement program determined by the Secretary;
and

“(iv) meeting such other requirements as the
Secretary may determine; and

“(B) to require the owner of a multifamily
housing project that is subject to a mortgage
held by the Secretary to contract for manage-
ment services for the project in the manner de-
scribed in subparagraph (A).

*(d) MAINTENANCE OF HOUSING PROJECTS.—

*(1) HOUSING PROJECTS OWNED BY THE SEC-
RETARY.—In the case of multifamily housing
projects that are owned by the Secretary (or for
which the Secretary is mortgagee in possession),
the Secretary shall—

“'(A) to the greatest ertent possible, maintain
all such occupied projects in a decent, safe, and
sanitary condition;

“(B) to the greatest ertent possible, maintain
Jull occupancy in all such projects; and

“(C) maintain all such projects for purposes of
providing rental or cooperative housing.

*(2) HOUSING PROJECTS SUBJECT TO A MORT-
GAGE HELD BY THE SECRETARY.—In the case of
any multifamily housing project that is subject
to a mortgage held by the Secretary, the Sec-
retary shall require the owner of the project to
carry out the requirements of paragraph (1).

“(e) REQUIRED ASSISTANCE.—In carrying out
the goal specified in subsection (a)(3)(A), the
Secretary shall take not less than one of the fol-
lowing actions:

(1) CONTRACT WITH OWNER.—Enter into con-
tracts under section 8 of the United States Hous-
ing Act of 1937, to the extent budget authority
is available, with owners of multifamily housing
projects that are acquired by a purchaser other
than the Secretary at foreclosure or after sale by
the Secretary.

‘'(4) SUBSIDIZED OR FORMERLY SUBSIDIZED
PROJECTS RECEIVING CERTAIN ASSISTANCE.—In
the case of a subsidized or formerly subsidized
project referred to in subparagraphs (A)
through (C) of subsection (b)(2)—

‘(i) the vontract shall be sufficient to assist at
least all units covered by an assistance contract
under any of the authorities referred to in sub-
section (b)(2W(D) before acquisition, unless the
Secretary acts pursuant to the provisions of sub-
paragraph (C);

“(ii) in the case of units requiring project-
based rental assistance pursuant to this para-
graph that are occupied by families who are not
eligible for assistance under section 8, a contract
under this subparagraph shall also provide that
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when a vacancy occurs, the owner shall lease
the available unit to a family eligible for assist-
ance under section 8; and

‘(iii) the Secretary shall take actions to en-
sure the availability and affordability, as de-
fined in paragraph (3)(B), for the remaining
useful life of the project, as defined by the Sec-
retary, of any unit located in any project re-
ferred to in subparagraphs (A) through (C) of
subsection (b)(2) that does not otherwise receive
project-based assistance under this subpara-
graph. To carry out this clause, the Secrelary
may reguire purchasers to establish use or rent
restrictions maintaining affordability, as de-
fined in paragraph (3)(B).

*(B) SUBSIDIZED OR FORMERLY SUBSIDIZED
PROJECTS RECEIVING OTHER ASSISTANCE.—In the
case of a subsidized or formerly subsidized
project referred to in subsection (b)(2)(D)—

“*(i) the contract shall be sufficient to assist at
least all units in the project that are covered, or
were covered immediately before foreclosure on
or acquisition of the project by the Secretary, by
an assistance contract under any of the au-
thorities referred to in such subsection, unless
the Secretary acts pursuant to provisions of sub-
paragraph (C); and

‘(i) in the case of units requiring project-
based rental assistance pursuant to this para-
graph that are occupied by families who are not
eligible for assistance under section 8, a contract
under this paragraph shall also provide that
when a vacancy occurs, the owner shall lease
the available unit to a family eligible for assist-
ance under section 8.

*(C) EXCEPTIONS TO SUBPARAGRAPHS (A) AND
(B).—In lieu of providing project-based assist-
ance under subparagraph (A) or (B), the Sec-
retary may require certain units in unsubsidized
projects to contain use restrictions providing
that such units will be available to and afford-
able by very low-income families for the remain-
ing useful life of the project, as defined by the
Secretary, if—

(i) the Secretary matches any reduction in
units otherwise reguired lo be assisted with
project-based assistance wunder subparagraph
(A) or (B) with at least an equivalent increase
in units made affordable to very low-income per-
sons within unsubsidized profects;

(i) low-income tenants residing in units oth-
erwise requiring project-based assistance under
subparagraph (A) or (B) upon disposition re-
ceive section 8 tenant-based assistance; and

“*(iii) the units described in clause (i) are lo-
cated within the same market area.

(D) CONTRACT REQUIREMENTS FOR
UNSUBSIDIZED PROJECTS.—Notwithstanding ac-
tions taken pursuant to subparagraph (C), in
unsubsidized projects, the contract shall at least
be sufficient to provide—

‘(i) project-bused rental assistance for all
units that are covered or were covered imme-
diately before foreclosure or acquisition by an
assistance contract under—

“(I) section 8(b)(2) of the United States Hous-
ing Act of 1937 (as such section eristed before
October 1, 1983) (new construction and substan-
tial rehabilitation); section 8(b) of such Act
(property disposition); section 8(d)(2) of such
Act (project-based certificates); section 8(e)(2) of
such Act (moderate rehabilitation); section 23 of
such Act (as in effect before January 1, 1975); or
section 101 of the Housing and Urban Develop-
ment Act of 1965 (rent supplements); or

“(11) section 8 of the United States Housing
Act of 1937, following conversion from section
101 of the Housing and Urban Development Act
of 1965; and

“(ii) tenant-based assistance under section &
of the United States Housing Act of 1937 for len-
ants currently residing in units that were cov-
ered by an assistance contract under the Loan
Management Set-Aside program under section
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8(b) of the United States Housing Act of 1937 im-
mediately before foreclosure or acquisition of the
project by the Secretary.

*(2) ANNUAL CONTRIBUTION CONTRACTS.—In
the case of multifamily housing projects that are
acquired by a purchaser other than the Sec-
retary at foreclosure or after sale by the Sec-
retary, enter into annual contribution contracts
with public housing agencies to provide tenant-
based assistance under section 8 of the United
States Housing Act of 1937 to all low-income
families who are eligible for such assistance on
the date that the project is acquired by the pur-
chaser. The Secretary shall take action under
this paragraph only after making a determina-
tion that there is available in the area an ade-
quate supply of habitable affordable housing for
low-income families. Actions taken pursuant to
this paragraph may be taken in connection with
not more than 10 percent of the aggregate num-
ber of units in subsidized or formerly subsidized
projects disposed of by the Secretary annually.

*(3) OTHER ASSISTANCE.—

**(A) IN GENERAL.—In accordance with the au-
thority provided under the National Housing
Act, reduce the selling price, apply use or rent
restrictions on certain units, or provide other fi-
nancial assistance to the owners of multifamily
housing projects that are acquired by a pur-
chaser other than the Secretary at foreclosure,
or after sale by the Secretary, on terms which
will ensure that—

‘(i) at least those units otherwise required to
receive project-based section 8 assistance pursu-
ant to subparagraphs (A), (B), or (D) of para-
graph (1) are available to and affordable by
low-income persons; and

*(ii) for the remaining useful life of the
project, as defined by the Secretary, there shall
be in force such use or rent restrictions as the
Secretary may prescribe.

“(B) DEFINITION.—A unit shall be considered
affordable under this paragraph if—

(i) for very low-income tenants, the rent for
such unit does not erceed 30 percent of 50 per-
cent of the area median income, as determined
by the Secretary, with adjustments for family
size; and

“(ii) for low-income tenants other than very
low-income tenants, the rent for such unit does
not erceed 30 percent of 80 percent of the area
median income, as determined by the Secretary,
with adjustments for family size.

‘(C) VERY LOW-INCOME TENANTS.—The Sec-
retary shall provide assistance under section 8
of the United States Housing Act of 1937 to any
very low-income tenant currently residing in a
unit otherwise required to receive project-based
assistance under section 8, pursuant to subpara-
graph (A), (B), or (D) of paragraph (1), if the
rents charged such tenants as a result of actions
taken pursuant to this paragraph erceed the
amount payable as rent under section 3(a) of
the United States Housing Act of 1937.

*'(4) TRANSFER FOR USE UNDER OTHER PRO-
GRAMS OF THE SECRETARY.—

“(A) IN GENERAL.—Enter into an agreement
providing for the transfer of a multifamily hous-
ing project—

(i) to a public housing agency for use of the
project as public housing,; or

“'(ii) to an owner or another appropriale en-
tity for use of the project under section 202 of
the Housing Act of 1959 or under section 811 of
the Cranston-Gonzalez National Affordable
Housing Act.

‘(B) REQUIREMENTS FOR AGREEMENT.—The
agreement described in subparagraph (A)
shall—

‘(i) contain such terms, conditions, and limi-
tations as the Secretary determines appropriate,
including requirements to assure use of the
project under the public housing, section 202,
and section 811 programs; and
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‘(i) ensure that no current tenant will be dis-
placed as a result of aclions taken under this
paragraph.

""(f) OTHER ASSISTANCE.—In addition to the
actions authorized by subsection (e), the Sec-
retary may take any of the following actions.

‘(1) SHORT-TERM LOANS.—Provide short-term
loans to facilitate the sale of multifamily hous-
ing projects to nonprofit organizations or to
public agencies if—

"“(A) authority for such loans is provided in
advance in an appropriations Act;

‘“(B) such loans are for a term of not more
than 5 years;

“(C) the Secretary is presented with satisfac-
tory documentation, evidencing a commitment of
permanent financing to replace such short-term
loan, from a lender who meets standards set
Jorth by the Secretary; and

“(D) the terms of such loans are consistent
with prevailing practices in the marketplace or
the provision of such loans results in no cost to
the Government, as defined in section 502 of the
Congressional Budget Act.

“(2) TENANT-BASED ASSISTANCE.—In connec-
tion with projects referred lo in subsection (e),
make available tenant-based assistance under
section 8 of the United States Housing Act of
1937 to very low-income families (as defined in
section 3(b)(2) of the United States Housing Act
of 1937) that do not otherwise qualify for
project-based assistance.

"“(3) ALTERNATIVE USES.—

“({A) IN GENERAL.—Notwithstanding any other
provision of law, and subject to notice to and
comment from erxisting tenants, allow not more
than—

(i) 5 percent of the total number of unils in
multifamily housing projects that are disposed
of by the Secretary during any l-year period to
be made available for uses other than rental or
cooperative uses, including low-income home-
ownership opportunities, or in any particular
project, community space, office space for ten-
ant or housing-related service providers or secu-
rity programs, or small business uses, if such
uses benefit the tenants of the project; and

‘‘(ii) 5 percent of the total number of units in
multifamily housing projects that are disposed
of by the Secretary during any l-year period to
be used in any manner, if the Secretary and the
unit of general local government or area-wide
governing body determine that such wuse will
further fair housing, community development,
or neighborhood revitalization goals.

‘‘(B) DISPLACEMENT PROTECTION.—The Sec-
retary shall make available tenant-based rental
assistance under section & of the United States
Housing Act of 1937 to any tenant displaced as
a result of actions taken by the Secretary pursu-
ant to subparagraph (A), and the Secretary
shall take such actions as the Secretary deter-
mines necessary to ensure the successful use of
any tenant-based assistance.

“Cg) AUTHORIZATION OF USE OR RENT RE-
STRICTIONS IN UNSUBSIDIZED PROJECTS.—In car-
rying out the goals specified in subsection (a),
the Secretary may reguire certain wunits in
unsubsidized projects to contain use or rent re-
strictions providing that such wunits will be
available to and affordable by very low-income
persons for the remaining useful life of the prop-
erty, as defined by the Secretary.

*(h) CONTRACT REQUIREMENTS.—

‘(1) CONTRACT TERM.—

"(A) IN GENERAL.—Contracts for project-based
rental assistance under section 8 of the United
States Housing Act of 1937 provided pursuant to
this section shall be for a term of not more than
15 years; and

“(B) CONTRACT TERM OF LESS THAN 15
YEARS.—Notwithstanding subparagraph (A), to
the exrtent that units receive project-based as-
sistance for a contract term of less than 15
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years, the Secretary shall require that rents
charged to tenants for such units not exceed the
amount payable for rent under section 3(a) of
the United States Housing Act of 1937 for a pe-
riod of at least 15 years.

*“(2) CONTRACT RENT.—

““(A) IN GENERAL.—The Secretary shall set
contract rents for section &8 project-based rental
contracts issued wunder this section at levels
that, in conjunction with other resources avail-
able to the purchaser, provide for the necessary
costs of rehabilitation of such project and do not
exceed the percentage of the eristing housing
fair market rents for the area (as determined by
the Secretary under section 8(c) of the United
States Housing Act of 1937) as the Secretary
may prescribe.

“(B) UP-FRONT GRANTS AND LOANS.—If such
an approach is determined to be more cost-effec-
tive, the Secretary may utilize the budget au-
thority provided for project-bused section & con-
tracts issued under this section to—

‘(i) provide project-based section 8 rental as-
sistance; and

“(ii)(l) provide up-front grants for the nec-
essary cost of rehabilitation; or

“(1I) pay for any cost to the Government, as
defined in section 502 of the Congressional
Budget Act, for loans made pursuant te sub-
section (f)(1).

(i) DISPOSITION PLAN.—

(1) IN GENERAL.—Prior to the sale of a multi-
family housing project that is owned by the Sec-
retary, the Secretary shall develop a disposition
plan for the project that specifies the minimum
terms and conditions of the Secretary for dis-
position of the project, the initinl sales price
that is acceptable to the Secretary, and the as-
sistance that the Secretary plans to make avail-
able to a prospective purchaser in accordance
with this section. The initial sales price shall re-
flect the intended use of the property after sale.

‘“(2) COMMUNITY AND TENANT INPUT INTO DIS-
POSITION PLANS AND SALES.—

“(A) IN GENERAL—In carrying out this sec-
tion, the Secretary shall develop procedures to
obtain appropriate and timely input into dis-
position plans from afficials of the unit of gen-
eral local government affected, the community
in which the project is situated, and the tenants
of the project.

“(B) TENANT ORGANIZATIONS.—The Secretary
shall develop procedures to facilitate, where fea-
sible and appropriate, the sale of mullifamily
housing projects to existing lenant organiza-
tions with demonstrated capacity or to public or
nonprofit entities which represent or are affili-
ated with eristing tenant organizations.

"“(C) TECHNICAL ASSISTANCE.—

“(i) USE OF FUNDS.—To carry oul the proce-
dures developed under subparagraphs (A) and
(B), the Secretary is authorized to provide tech-
nical assistance, directly or indirectly, and to
use amounts appropriated for technical assist-
ance under the Emergency Low Income Housing
Preservation Act of 1987, the Low-Income Hous-
ing Preservation and Resident Homeownership
Act of 1990, subtitle B of title IV of the Cran-
ston-Gonzalez National Affordable Housing Act,
or under this section for the provision of tech-
nical assistance under this section.

“'(ii) SOURCE OF FUNDS.—Recipients of tech-
nical assistance funding under the Emergency
Low Income Housing Preservation Act of 1987,
the Low-Income Housing Preservation and Resi-
dent Homeownership Act of 1990, subtitle B of
title IV of the Cranston-Gonzalez National Af-
fordable Housing Act, or under this section shall
be permitted to provide technical assistance to
the ertent of such funding under any of such
programs or under this section, notwithstanding
the source of funding.

*'(j) RIGHT OF FIRST REFUSAL.—

*(1) PROCEDURE.—
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“/{A) NOTIFICATION BY SECRETARY OF THE AC-
QUISITION OF TITLE.—Not later than 30 days
after acquiring title to a project, the Secretary
shall notify the unit of general local government
and the State agency or agencies designated by
the Governor of the acquisition of such title.

“(B) EXPRESSION OF INTEREST.—Not later
than 45 days after receiving notification from
the Secretary under subparagraph (A), the unit
of general local government or designated State
agency may submit to the Secretary a prelimi-
nary erpression of interest in the project. The
Secretary may take such actions as may be nec-
essary to reguire the unit of general local gov-
ernment or designated State agency to substan-
tiate such interest.

*(C) TIMELY EXPRESSION OF INTEREST.—If the
unit of general local government or designated
State agency has expressed interest in the
project before the erpiration of the 45-day pe-
riod referred to in subparagraph (B), and has
substantiated such interest if requested, the Sec-
retary, upon approval of a disposition plan for
a project, shall notify the unit of general local
government and designated State agency of the
terms and conditions of the disposition plan and
give the unit of general local government or des-
ignated State agency not more than 90 days
after the date of such notification to make an
offer to purchase the project.

‘(D) NO TIMELY EXPRESSION OF INTEREST.—If
the unit of general local government or des-
ignated State agency does not erpress interest
before the erpiralion of the 45-day period Te-
Jerred to in subparagraph (B), or does nol sub-
stantiate an erpressed interest if requested, the
Secretary, upon approval of a disposition plan,
may offer the project for sale to any interested
person or entity.

*(2) ACCEPTANCE OF OFFERS.—Where the Sec-
retary has given the unit of general local gov-
ernment or designated State agency %0 days to
make an offer to purchase the project, the Sec-
retary shall accept an offer that complies with
the terms and conditions of the disposition plan.
The Secretary may accept an offer that does not
comply with the terms and conditions of the dis-
position plan if the Secretary determines that
the offer will further the goals specified in sub-
section (a) by actions that include extension of
the duration of low-income affordability restric-
tions or otherwise restructuring the transaction
in a manner that enhances the long-term afford-
ability for low-income persons. The Secretary
shall, in particular, have discretion to reduce
the initial sales price in exchange for the erten-
sion of low-income affordability restrictions be-
yond the period of assistance contemplated by
the attachment of assistance pursuant to sub-
section (e). If the Secretary and the unit of gen-
eral local government or designated State agen-
cy cannot reach agreement within 90 days, the
Secretary may offer the project for sale to the
general public.

‘“(3) PURCHASE BY UNIT OF GENERAL LOCAL
GOVERNMENT OR DESIGNATED STATE AGENCY.—
Notwithstanding any other provision of law, a
unit of general local government (including a
public housing agency) or designated Stlate
agency may purchase a subsidized or formerly
subsidized project in accordance with this sub-
section.

‘“(4) AppLICABILITY —This subsection shall
apply to projects that are acquired on or after
the effective date of this subsection. With re-
spect to projects acquired before such effective
date, the Secretary may apply—

“(A) the requirements of paragraphs (2) and
(3) of section 203(e) as such paragraphs existed
immediately before the effective date of this sub-
section, or

“(B) the requirements of paragraphs (1) and
(2) of this subsection, if the Secretary gives the
unit of general local government or designated
State agency—
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‘(1) 45 days to erpress interest in the project;
and

“'(ii) if the unit of general local government or
designated State agency erpresses interest in the
project before the expiration of the 45-day pe-
riod, and substantiates such interest if re-
quested, 90 days from the date of notification of
the terms and conditions of the disposition plan
to make an offer to purchase the project.

‘‘(k) DISPLACEMENT OF TENANTS AND RELOCA-
TION ASSISTANCE.—

(1) IN GENERAL—Whenever tenants will be
displaced as a result of the disposition of, or re-
pairs to, a multifamily housing project that is
owned by the Secretary (or for which the Sec-
retary is mortgagee in possession), the Secretary
shall identify tenants who will be displaced, and
shall notify all such tenants of their pending
displacement and of any relocation assistance
which may be available. In the case of a multi-
family housing project that is not owned by the
Secretary (and for which the Secretary is not
mortgagee in possession), the Secretary shall re-
quire the owner of the project to carry out the
requirements of this paragraph.

“(2) RIGHTS OF DISPLACED TENANTS.—The Sec-
retary shall assure for any such tenant (who
continues to meet applicable qualification
standards) the right—

‘'(A) to return, whenever possible, to a re-
paired unit;

‘“({B) to occupy a unit in another mullifamily
housing project owned by the Secretary,

‘(C) to obtain housing assistance under the
United States Housing Act of 1937, or

‘(D) to receive any other available relocation
assistance as the Secretary determines to be ap-
propriate.

*(1) MORTGAGE AND PROJECT SALES.—

‘(1) IN GENERAL.—The Secretary may not ap-
prove the sale of any loan or mortgage held by
the Secretary (including any loan or mortgage
ouned by the Government National Mortgage
Association) on any subsidized project or for-
merly subsidized project, unless such sale is
made as part of a transaction that will ensure
that such project will continue to operate at
least until the maturity date of such loan or
mortgage, in a manner that will provide rental
housing on terms at least as advantageous to ex-
isting and future tenants as the terms required
by the program under which the loan or mort-
gage was made or insured prior to the assign-
ment of the loan or mortgage on such project to
the Secretary.

“(2) SALE OF CERTAIN PROJECTS.—The Sec-
retary may not approve the sale of any sub-
sidized project—

“(A) that is subject to a mortgage held by the
Secretary; or

“(B) if the sale transaction involves the provi-
sion of any additional subsidy funds by the Sec-
retary or a recasting of the mortgage, unless
such sale is made as part of a transaction that
will ensure that such project will continue to
operate at least until the maturity date of the
loan or mortgage, in a manner that will provide
rental housing on terms at least as advan-
tageous to eristing and future tenants as the
terms required by the program under which the
loan or mortgage was made or insured prior to
the proposed sale of the project.

''(3) MORTGAGE SALES TO STATE AND LOCAL
GOVERNMENTS.—Notwithstanding any provision
of law that may require competitive sales or bid-
ding, the Secretary may carry cut negotiated
sales of subsidized or formerly subsidized mort-
gages held by the Secretary, without the com-
petitive selection of purchasers or
intermediaries, to units of general local govern-
ment or State agencies, or groups of investors
that include at least one such unit of general
local government or State agency, if the negotia-
tions are conducted with such agencies, ercept
that—
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‘“(A) the terms of any such sale shall include
the agreement of the purchasing agency or unit
of local government or State agency to act as
mortgagee or ouner of a beneficial interest in
such mortgages, in a manner consistent with
maintaining the projects that are subject to such
mortgages for occupancy by the general tenant
group intended to be served by the applicable
mortgage insurance program, including, to the
extent the Secretary determines appropriate, au-
thorizing such unit of local government or State
agency to enforce the provisions of any regu-
latory agreement or other program requirements
applicable to the related projects, and

‘“(B) the sales prices for such mortgages shall
be, in the determination of the Secretary, the
best prices that may be obtained for such mort-
gages from a unit of general local government or
State agency, consistent with the erpectation
and intention that the projects financed will be
retained for use under the applicable morigage
insurance program for the life of the initial
mortgage insurance contract.

“(4) SALE OF  MORTGAGES COVERING
UNSUBSIDIZED PROJECTS.—Notwithstanding any
other provision of law, the Secretary may sell
mortgages held on unsubsidized projects on such
terms and conditions as the Secretary may pre-
scribe.

*(m) REPORT TO CONGRESS.—Not later than
June 1 of each year, the Secretary shall submit
to the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Committee
on Banking, Finance and Urban Affairs of the
House of Representatives, a report describing
the status of multifamily housing projects
owned by or subject to mortgages held by the
Secretary, which report shall include—

*(1) the name, address, and size of each
project;

“*(2) the nature and date of assignment,

“(3) the status of the mortigage;

“‘(4) the physical condition of the project;

“(5) an occupancy profile of the project, in-
cluding the income, family size, and race of cur-
rent residents as well as the rents paid by such
residents;

*(6) the proportion of units in a project that
are vacant;

‘“(7) the date on which the Secretary became
mortgagee in possession,

‘(8) the date and conditions of any fore-
closure sale;

**(9) the date of acquisition by the Secretary;

‘(10) the date and conditions of any property
disposition sale;

*(11) a description of actions undertaken pur-
suant to this section, including—

““(4) a comparison of results between actions
taken after enactment of the Housing and Com-
munity Development Act of 1993 and actions
taken in years prior to such enactment;

“(B) a description of any impediments to the
disposition or management of multifamily hous-
ing projects, together with a recommendation of
proposed legislative or regulatory changes de-
signed to ameliorate such impediments;

““(C) a description of actions taken to restruc-
ture or commence foreclosure on delinquent mul-
tifamily mortgages held by the Department; and

‘D) a description of actions taken to monitor
and prevent the default of multifamily housing
mortgages held by the Federal Housing Adminis-
tration;

‘“(12) a description of any of the functions
performed in connection with this section that
are contracted out to public or private entities
or to States, including—

“(A) the costs associated with such delega-
tion;

*“(B) the implications of contracting out or
delegating such functions for current Depart-
ment field or regional personnel, including an-
ticipated personnel or work load reductions;
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*(C) necessary oversight required by Depart-
ment personnel, including anticipated personnel
hours devoted to such oversight;

‘(D) a description of any authority granted to
such public or private entities or States in con-
junction with the functions that have been dele-
gated or contracted out or that are not other-
wise available for use by Department personnel;
and

‘“(E) the extent to which such public or pri-
vate entities or States include ltenants of multi-
Sfamily housing projects in the disposition plan-
ning for such projects;

“(13) a description of the activities carried out
under subsection (j) during the preceding year;
and

‘“(14) a description and assessment of the
rules, guidelines, and practices governing the
Department's management of multifamily hous-
ing projects that are owned by the Secretary (or
Jfor which the Secretary is mortgagee in posses-
sion) as well as the steps that the Secretary has
taken or plans to take to improve the manage-
ment performance of the Department.".

(3) EFFECTIVE DATE—The Secretary shall, by
notice published in the Federal Register, which
shall take effect upon publication, establish
such requirements as may be necessary to imple-
ment the amendments made by this subsection.
The notice shall invite public comments, and the
Secretary shall issue final regulations based on
the initial notice, taking into account any pub-
lic comments received.

(b) REPEAL OF THE NATIONAL SMALL BUSINESS
TREE PLANTING PROGRAM.—Section 24 of the
Small Business Act (15 U.S.C. 651) is repealed.

TITLE IV—MONEY LAUNDERING
SEC. 401. SHORT TITLE.

This title may be cited as the "Money Laun-
dering Suppression Act of 1994"".

SEC. 402. REFORM OF CTR EXEMPTION REQUIRE-
MENTS TO REDUCE NUMBER AND
SIZE OF REPORTS CONSISTENT
WITH EFFECTIVE LAW ENFORCE-
MENT.

(a) IN GENERAL.—Section 5313 of title 31, Unit-
ed States Code, is amended by adding at the end
the following new subsections:

*(d) MANDATORY EXEMPTIONS FROM REPORT-
ING REQUIREMENTS.—

‘(1) IN GENERAL.—The Secretary of the Treas-
ury shall exempt, pursuant to section 5318(a)(5),
a depository institution from the reporting re-
quirements of subsection (a) (and regulations
prescribed under such subsection) with respect
to transactions between the depository institu-
tion and the following categories of entities:

“'(A4) Another depository institution.

“(B) A department or agency of the United
States, any State, or any political subdivision of
any State, including any entilty established
under the laws of the United States, any State,
or any political subdivision of any State, or
under an interstate compact belween 2 or more
States, which exercises governmental authority
on behalf of the United States, the State, or the
political subdivision.

“(C) Any business or category of business the
reports on which have little or no value for law
enforcement purposes.

*(2) NOTICE OF EXEMPTION.—The Secretary of
the Treasury shall publish in the Federal Reg-
ister at such times as the Secrelary determines
to be appropriate (but not less frequently than
once during each year) a list of all the entities
whose transactions with a depository institution
are exempt under this subsection from the re-
porting requirements of subsection (a) (and reg-
ulations prescribed under such subsection).

‘*(e) DISCRETIONARY EXEMPTIONS FROM RE-
PORTING REQUIREMENTS.—

*'(1) IN GENERAL.—The Secretary of the Treas-
ury may erempt, pursuant to section 5318(a)(5),
a depository institution from the reporting re-
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quirements of subsection (a) (and regulations
prescribed under such subsection) with respect
to transactions between the depository institu-
tion and a qualified business customer of the in-
stitution on the basis of information submitted
to the Secretary by the institution in accordance
with procedures which the Secretary shall es-
tablish.

‘"(2) QUALIFIED BUSINESS CUSTOMER DE-
FINED.—For purposes of this subsection, the
term ‘gualified business customer’ means a busi-
ness which—

“(A4) maintains a transaction account (as de-
fined in section 19(b)(1)(C) of the Federal Re-
serve Act) at the depository institution,;

“{B) frequently engages in transactions with
the depository institution which are subject to
the reporting requirements of subsection (a)
(and regulations prescribed under such sub-
section); and

“(C) meets criteria which the Secretary deter-
mines are sufficient to ensure that the purposes
of this subchapter are carried out without re-
quiring a report with respect to such trans-
actions.

*'(3) CRITERIA FOR EXEMPTION.—The Secretary
of the Treasury shall establish, by regulation,
the criteria for granting and maintaining an ex-
emption under paragraph (1).

“'(4) GUIDELINES.—

“(A) IN GENERAL.—The Secretary of the
Treasury shall establish guidelines for deposi-
tory institutions to follow in selecting customers
for an exremption under this subsection.

“{B) CONTENTS.—The guidelines may include
a description of the types of businesses or an
itemization of specific businesses for which no
exemption will be granted under this subsection
to any depository institution.

*'(5) ANNUAL REVIEW.—The Secretary of the
Treasury shall prescribe regulations requiring
each depository institution to—

“(A) review, at least once during each year,
the qualified business customers of such institu-
tion with respect to whom an eremption has
been granted under this subsection; and

“(B) upon the completion of such review, re-
submit information about such customers, with
such modifications as the institution determines
to be appropriate, to the Secretary for the Sec-
retary's approval.

*“(6) 2-YEAR PHASE-IN PROVISION.—During the
2-year period beginning on the date of enact-
ment of the Money Laundering Suppression Act
of 1994, this subsection shall be applied by the
Secretary on the basis of such criteria as the
Secretary determines to be appropriate {to
achieve an orderly implementation of the re-
quirements of this subsection.

“(f) PROVISIONS APPLICABLE TO MANDATORY
AND DISCRETIONARY EXEMPTIONS.—

(1) LIMITATION ON LIABILITY OF DEPOSITORY
INSTITUTIONS.—No depository institution shall
be subject to any penalty which may be imposed
under this subchapter for the failure of the in-
stitution to file a report with respect to a trans-
action with a customer for whom an eremption
has been granted under subsection (d) or (e),
unless the institution—

‘"{A) knowingly files false or incomplete infor-
mation to the Secretary with respect to the
transaction or the customer engaging in the
transaction; or

‘“{B) has reason to believe at the time the ex-
emption is granted or the transaction is entered
into that the customer or the (ransaction does
not meet the criteria established for granting
such exemption.

*/(2) COORDINATION WITH OTHER PROVISIONS.—
Any exemption granted by the Secretary of the
Treasury under section 5318(a) in accordance
with this section, and any transaction which is
subject to such eremption, shall be subject to
any other provision of law applicable to such
eremption, including—
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“(A) the authority of the Secretary, under
section 5318(a)(5), to revoke such exemption at
any time; and

“(B) any requirement to report, or any au-
thority to require a report on, any possible vio-
lation of any law or regulation or any suspected
criminal activity.

‘“(g) DEPOSITORY INSTITUTION DEFINED.—For
purposes of this section, the term ‘depository in-
stitution' has the meaning given to such term in
section 19(b)(1)(A) of the Federal Reserve Act.".

(b) REPORT REDUCTION GOAL;, REPORTS.—

(1) IN GENERAL.—In implementing the amend-
ment made by subsection (a), the Secretary of
the Treasury shall seek to reduce, within a rea-
sonable period of time, the number of reports re-
quired to' be filed in the aggregate by depository
institutions pursuant to section 5313(a) of title
31, United States Code, by not less than 30 per-
cent of the number filed during the year preced-
ing the date of enactment of this Act.

(2) INTERIM REPORT.—The Secretary of the
Treasury shall submit a report to the Congress
not later than the end of the 180-day period be-
ginning on the date of enactment of this Act on
the progress made by the Secretary in imple-
menting the amendment made by subsection (a).

(3) ANNUAL REPORT.—The Secretary of the
Treasury shall submit an annual report to the
Congress after the end of each of the first 5 cal-
endar years which begin after the date of enact-
ment of this Act on the extent to which the Sec-
retary has reduced the overall number of cur-
rency transaction reports required to be filed
with the Secretary pursuant to section 5313(a) of
title 31, United States Code, consistently with
the purposes of such section and effective law
enforcement.

(c) STREAMLINED CURRENCY TRANSACTION RE-
PORTS.—The Secretary of the Treasury shall
take such action as may be appropriate to rede-
sign the format of reports required to be filed by
any financial institution (as defined in section
5312(a)(2) of title 31, United States Code) under
section 5313(a) of title 31, United States Code, to
eliminate the need to report information which
has little or no value for law enforcement pur-
poses and reduce the time and effort required to
prepare such report for filing by any such fi-
nancial institution under such section.

SEC. 403. SINGLE DESIGNEE FOR REPORTING OF
SUSPICIOUS TRANSACTIONS.

(a) IN GENERAL.—Section 5318(g) of title 31,
United States Code, is amended by adding at the
end the following new paragraph:

‘"(4) SINGLE DESIGNEE FOR REPORTING SUS-
PICIOUS TRANSACTIONS . —

‘“(A) IN GENERAL.—In requiring reports under
paragraph (1) of suspicious transactions, the
Secretary of the Treasury shall designate, to the
ertent practicable and appropriate, a single offi-
cer or agency of the United States to whom such
reports shall be made.

‘“(B) DUTY OF DESIGNEE.—The officer or agen-
cy of the United States designated by the Sec-
retary of the Treasury pursuant to subpara-
graph (A) shall refer any report of a suspicious
transaction to the appropriate law enforcement
or supervisory agency.

*(C) COORDINATION WITH OTHER REPORTING
REQUIREMENTS.—Subparagraph (A) shall not be
construed as precluding any supervisory agency
for any financial institution from requiring the
financial institution to submit any information
or report to the agency or another agency pur-
suant to any provision of law other than this
subsection.

‘(D) REPORTS.—

“(i) REPORTS REQUIRED.—The Secretary of the
Treasury shall submit an annual report to the
Congress at the times required under clause (ii)
on the number of suspicious transactions re-
ported to the officer or agency designated under
subparagraph (A) during the period covered by
the report and the disposition of such reports.
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‘“(ii) TIME FOR SUBMITTING REPORTS.—The
first report required under clause (i) shall be
filed before the end of the 1-year period begin-
ning on the date of enactment of the Money
Laundering Suppression Act of 1994, and each
subsequent report shall be filed, not later than
90 days after the end of each of the 5 calendar
years which begin after such date of enact-
ment."".

(b) DESIGNATION REQUIRED To BE MADE EX-
PEDITIOUSLY.—The initial designation of an of-
ficer or agency of the United States pursuant lo
the amendment made by subsection (a) shall be
made before the end of the 180-day period begin-
ning on the date of enactment of this Act.

SEC. 404. IMPROVEMENT OF IDENTIFICATION OF
MONEY LAUNDERING SCHEMES.

(a) ENHANCED TRAINING, EXAMINATIONS, AND
REFERRALS BY BANKING AGENCIES.—Before the
end of the 6-month period beginning on the date
of enactment of this Act, each appropriate Fed-
eral banking agency shall, in consultation with
the Secretary of the Treasury and other appro-
priate law enforcement agencies—

(1) review and enhance training and examina-
tion procedures to improve the identification of
money laundering schemes involving depository
institutions; and

(2) review and enhance procedures for refer-
ring cases to any other appropriate law enforce-
ment agency.

(b} IMPROVED REPORTING OF CRIMINAL
SCHEMES BY LAW ENFORCEMENT AGENCIES.—The
Secretary of the Treasury and each appropriate
law enforcement agency shall, on a regular
basis, provide information regarding money
laundering schemes and activities involving de-
pository institutions to each appropriate Fed-
eral banking agency to enhance the agency's
ability to examine for and identify money laun-
dering.

(c) REPORT TO CONGRESS.—Not later than 1
year after the date of enactment of this Act, the
Federal banking agencies shall jointly submit a
report to the Congress on the progress made in
carrying out subsection (a) and the usefulness
of information received pursuant to subsection
(b).

(d) DEFINITIONS.—The terms ‘‘appropriate
Federal banking agency'' and *‘Federal banking
agencies’’ have the same meanings as in section
3 of the Federal Deposit Insurance Act.

SEC. 405. NEGOTIABLE INSTRUMENTS DRAWN ON
FOREIGN BANKS SUBJECT TO REC-
ORDKEEPING AND REPORTING RE-
QUIREMENTS.

Section 5312(a)(3) of title 31, United States
Code, is amended—

(1) by striking “‘and’ at the end of subpara-
graph (4);

(2) by striking the period at the end of sub-
paragraph (B) and inserting **; and'’; and

(3) by adding at the end the following new
subparagraph:

‘(C) as the Secretary of the Treasury shall
provide by regulation for purposes of section
5316, checks, drafts, notes, money orders, and
other similar instruments which are draun on or
by @ foreign financial institution and are not in
bearer form.'.

SEC. 406. IMPOSITION OF CIVIL MONEY PEN-
ALTIES BY APPROPRIATE FEDERAL
BANKING AGENCIES.

Section 5321 of title 31, United States Code, is
amended by adding at the end the following
new subsection:

“(e) DELEGATION OF ASSESSMENT AUTHORITY
TO BANKING AGENCIES.—

“(1) IN GENERAL.—The Secretary of the Treas-
ury shall delegate, in accordance with section
5318(a)(1), and subject to such terms and condi-
tions as the Secretary may impose in accordance
with paragraph (3), any authority of the Sec-
retary to assess a civil money penalty under this
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section on depository institutions to the appro-
priate Federal banking agencies.

*"(2) AUTHORITY OF AGENCIES.—Subject to any
term or condition imposed by the Secretary of
the Treasury under paragraph (3), the provi-
stons of this section shall apply to an appro-
priate Federal banking agency to which is dele-
gated any authority of the Secretary under this
section in the same manner such provisions
apply to the Secretary.

*(3) TERMS AND CONDITIONS.—

““(A) IN GENERAL—The Secretary of the
Treasury shall prescribe by regulation the terms
and conditions which shall apply to any delega-
tion under paragraph (1).

‘“(B) MAXIMUM DOLLAR AMOUNT.—The terms
and conditions authorized under subparagraph
(A) may include, in the Secretary's sole discre-
tion, a limitation on the amount of any civil
penalty which may be assessed by an appro-
priate Federal banking agency pursuant {o a
delegation under paragraph (1).

‘"¢4) DEFINITIONS.—For purposes of this sub-
section, the terms ‘depository institution’ and
‘Federal banking agencies' have the same mean-
ings as in section 3 of the Federal Deposit Insur-
ance Act.".

SEC. 407. UNIFORM STATE LICENSING AND REGU-
LATION OF CHECK CASHING, CUR-
RENCY EXCHANGE, AND MONEY
TRANSMITTING BUSINESSES.

(a) UNIFORM LAWS AND ENFORCEMENT.—For
purposes of preventing money laundering and
protecting the payment system from fraud and
abuse, it is the sense of the Congress that the
several States should—

(1) establish uniform laws for licensing and
regulating businesses which—

(4) provide check cashing, currency ex-
change, or money transmitting or remittance
services, or issue or redeem money orders, travel-
ers’ checks, and other similar instruments; and

(B) are not depository institutions (as defined
in section I9(b)(1}(A) of the Federal Reserve
Act); and

(2) provide sufficient resources to the appro-
priate State agency to enforce such laws and
regulations prescribed pursuant to such laws.

(b) MODEL STATUTE.—It is the sense of the
Congress that the several States should develop,
through the auspices of the National Conference
of Commissioners on Uniform State Laws, the
American Law Institute, or such other forum as
the States may determine to be appropriate, a
model statute to carry out the goals described in
subsection (a) which would include the follow-
ing:

(1) LICENSING REQUIREMENTS.—A requirement
that any business described in subsection (a)(l)
be licensed and regulated by an appropriate
State agency in order to engage in any such ac-
tivity within the State.

(2) LICENSING STANDARDS—A
that—

(A) in order for any business described in sub-
section (a)(1) to be licensed in the State, the ap-
propriate State agency shall review and ap-
prove—

(i) the business record and the capital ade-
quacy of the business seeking the license; and

(ii) the competence, experience, integrity, and
Jinancial ability of any individual who—

(I) is a director, officer, or supervisory em-
ployee of such business; or

(II) owns or controls such business; and

(B) any record, on the part of any business
seeking the license or any person referred to in
subparagraph (A)(ii), of—

(i) any criminal activity,

(i) any fraud or other act of personal dishon-
esty;

(iii) any act, omission, or practice which con-
stitutes a breach of a fiduciary duty; or

(iv) any suspension or removal, by any agency
or department of the United States or any State,

requirement
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from participation in the conduct of any feder-

ally or State licensed or regulated business;

may be grounds for the denial of any such li-

cense by the appropriate State agency.

(3) PROCEDURES TO ENSURE COMPLIANCE WITH
FEDERAL CASH TRANSACTION REPORTING RE-
QUIREMENTS.—A civil or criminal penalty for op-
erating any business referred to in paragraph
(1) without establishing and complying with ap-
propriate procedures to ensure compliance with
subchapter Il of chapter 53 of title 31, United
States Code (relating to records and reports on
monetary instruments transactions).

(4) CRIMINAL PENALTIES FOR OPERATION OF
BUSINESS WITHOUT A LICENSE.—A criminal pen-
alty for operating any business referred to in
paragraph (I) without a license within the State
after the end of an appropriate transition period
beginning on the date of enactment of such
model statute by the State.

(c) STUDY REQUIRED.—The Secretary of the
Treasury shall conduct a study of—

(1) the progress made by the several States in
developing and enacting a model statute
which—

(A) meets the requirements of subsection (b);
and

(B) furthers the goals of—

(i) preventing money laundering by businesses
which are reguired to be licensed under any
such model statute; and

(ii) protecting the payment system, including
the receipt, payment, collection, and clearing of
checks, from fraud and abuse by such busi-
nesses, and

(2) the adequacy of—

(A) the activity of the several States in enforc-
ing the requirements of such statute; and

(B) the resources made available to the appro-
priate State agencies for such enforcement activ-
ity.

(d) REPORT REQUIRED.—Before the end of the
3-year period beginning on the dale of enact-
ment of this Act and by the end of each of the
first two I1-year periods beginning after the end
of such 3-year period, the Secretary of the
Treasury shall submit a report to the Congress
containing the findings and recommendations of
the Secretary in connection with the study
under subsection (c), together with such rec-
ommendations for legislative and administrative
action as the Secretary may determine to be ap-
propriate.

(e) RECOMMENDATIONS IN CASES OF INAD-
EQUATE REGULATION AND ENFORCEMENT BY
STATES.—If the Secretary of the Treasury deter-
mines that any State has been unable—

(1) to enact a statute which meets the require-
ments described in subsection (b);

(2) to undertake adequate activity to enforce
such statute; or

(3) to make adequate resources available to
the appropriate State agency for such enforce-
ment activity;
the report submitted pursuant to subsection (d)
shall contain recommendations designed to fa-
cilitate enactment and enforcement of such a
statute.

(f) FEDERAL FUNDING STUDY.—

(1) STUDY REQUIRED.—The Secretary of the
Treasury shall conduct a study to identify pos-
sible available sources of Federal funding to
cover costs to the States to implement this sec-
tion.

(2) REPORT.—The Secrelary of the Treasury
shall submit a report to the Congress on the
study conducted pursuant to paragraph (1) be-
fore the end of the 18-month period beginning
on the date of enactment of this Act.

SEC. 408. REGISTRATION OF MONEY TRANSMIT-
TING BUSINESSES TO PROMOTE EF-
FECTIVE LAW ENFORCEMENT.

(a) FINDINGS AND PURPOSES.—

i (1) FINDINGS.—The Congress finds the follow-

ng:
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(A) Money transmitting businesses are subject
to the recordkeeping and reporting requirements
of subchapter II of chapter 53 of title 31, United
States Code.

(B) Money transmitting businesses are largely
unregulated businesses and are frequently used
in sophisticated schemes to—

(i) transfer large amounts of money which are
the proceeds of unlawful enterprises; and

(ii) evade the regquirements of subchapter II of
chapter 53 of title 31, United States Code, the
Internal Revenue Code of 1986, and other laws
of the United States.

(C) Information on the identity of money
transmitting businesses and the names of the
persons who own or control, or are officers or
employees of, a money transmitting business
would have a high degree of usefulness in crimi-
nal, tar, or regulatory investigations and pro-
ceedings.

(2) PURPOSE.—It is the purpose of this section
to establish a registration requirement for busi-
nesses engaged in providing check cashing, cur-
rency exchange, or money transmitting or remit-
tance services, or issuing or red ing money
orders, travelers’ checks, and other similar in-
struments to assist the Secretary of the Treas-
ury, the Attorney General, and other super-
visory and law enforcement agencies to effec-
tively enforce the criminal, tax, and regulatory
laws and prevent such money transmitting busi-
nesses from engaging in illegal activities.

(b) IN GENERAL.—Subchapter Il of chapter 53
of title 31, United States Code, is amended by
adding at the end the following new section.

“§5329. Registration of money transmitting
businesses

‘(@) REGISTRATION WITH SECRETARY OF THE
TREASURY REQUIRED.—

““f1) IN GENERAL.—Any person who owns or
controls a money transmitting business which is
not a depository institution (as defined in sec-
tion 19(b)(1)(A) of the Federal Reserve Act) shall
register the business (whether or not the busi-
ness is licensed as a money transmitting busi-
ness in any State) with the Secretary of the
Treasury before the end of the 180-day period
beginning on the later of—

““(A) the date of enactment of this section; or

‘(B) the date the business is established.

‘“(2) FORM AND MANNER OF REGISTRATION.—
Subject to the requirements of subsection (b), the
Secretary of the Treasury shall prescribe, in reg-
ulations, the form and manner for registering a
money transmitting business pursuant to para-
graph (1).

‘“(3) BUSINESSES REMAIN SUBJECT TO STATE
LAW.—This section shall not be construed as su-
perseding any requirement of State law relating
to money transmitling businesses operating in
such State.

‘'(4) FALSE AND INCOMPLETE INFORMATION.—
The filing of false or materially incomplete in-
formation in connection with the registration of
a money transmitting business shall be consid-
ered as a failure to comply with the reguire-
ments of this subsection.

‘‘(b) CONTENTS OF REGISTRATION.—The reg-
istration of a money transmitting business under
subsection (a) shall include the following infor-
mation:

“(1) The name and location of the business.

*(2) The name and address of each person
who—

“(A) owns or controls the business;

*“(B) is a director or officer of the business; or

*(C) otherwise participates in the conduct of
the affairs of the business.

*“(3) The name and address of any depository
institution at which the business maintains a
transaction account (as defined in section
19(b)(1)(C) of the Federal Reserve Act).

‘““(4) An estimate of the volume of business to
be reported annually.
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*(5) Such other information as the Secretary
of the Treasury may require.

“fc) AGENTS OF MONEY TRANSMITTING BUSI-
NESSES.—

“(1) MAINTENANCE OF LISTS OF AGENTS OF
MONEY TRANSMITTING BUSINESSES.—Pursuant to
regulations which the Secretary of the Treasury
shall preseribe, each money transmitting busi-
ness shall—

“{A4) maintain a list containing the names and
addresses of all persons authorized to act as an
agent for such business in connection with ac-
tivities described in subsection (d)(1)(A) and
such other information about such agents as the
Secretary may reguire; and

*(B) make the list and other information
available on request to any appropriate law en-
forcement agency.

“(2) TREATMENT OF AGENT AS MONEY TRANS-
MITTING BUSINESS.—The Secretary of the Treas-
ury shall prescribe regulations establishing, on
the basis of such criteria as the Secretary deter-
mines to be appropriate, a threshold point for
treating an agent of a money transmitting busi-
ness as a money transmitting business for pur-
poses of this section.

‘‘(d) DEFINITIONS.—For purposes of this sec-
tion—

‘'(1) MONEY TRANSMITTING BUSINESS.—The
term ‘money transmitting business’ means any
business other than the United States Postal
Service which—

“(A) provides check cashing, currency ezx-
change, or money transmitting or remittance
services, or issues or redeems money orders,
travelers' checks, and other similar instruments;

“(B) is required to file reports under section
5313; and

““(C) is not a depository institution (as defined
in section 19(b)(1)(A) of the Federal Reserve
Act).

““(2) MONEY TRANSMITTING SERVICE.—The term
‘money transmitting service' includes accepting
currency or funds denominated in the currency
of any country and transmitting the currency or
funds, or the value of the currency or funds, by
any means through a financial agency or insti-
tution, a Federal reserve bank or other facility
of the Board of Governors of the Federal Re-
serve System, or an electronic funds transfer
network.

‘‘(e) CIVIL PENALTY FOR FAILURE TO COMPLY
WITH REGISTRATION REQUIREMENTS.—

‘1) IN GENERAL.—Any person who fails to
comply with the money (ransmitting business
registration requirements under subsection (a)
or regulations prescribed under such subsection
shall be liable to the United States for a civil
penalty of $5,000 for each such violation.

*'(2) CONTINUING VIOLATION.—Each day a vio-
lation described in paragraph (1) continues
shall constitute a separate violation for pur-
poses of such paragraph.

“(3) ASSESSMENTS.—Any penally imposed
under this subsection shall be assessed and col-
lected by the Secretary of the Treasury in the
manner provided in section 5321 and any such
assessment shall be subject to the provisions of
such section.”.

(c) CRIMINAL PENALTY FOR FAILURE To CoM-
PLY WITH REGISTRATION REQUIREMENTS.—Sec-
tion 1960(b)(1) of title 18, United States Code, is
amended to read as follows:

‘(1) the term ‘illegal money transmitting busi-
ness' means a money transmitting business
which affects interstate or foreign commerce in
any manner or degree and—

*(A) is intentionally operated without an ap-
propriate money transmitling license in a State
where such operation is punishable as a mis-
demeanor or a felony under State law; or

*(B) fails to comply with the money transmit-
ting business registration requirements under
section 5329 of title 31, United States Code, or
regulations prescribed under such section;"’.
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(d) CiviL FORFEITURE.—Section 981(a)(1)(A)
of title 18, United Stales Code, is amended by
striking “‘or of section 1956 or 1957 of this title,"
and inserting **, of section 1356, 1957, or 1960 of
this title,".

(e) CLERICAL AMENDMENT —The table of sec-
tions for chapter 53 of title 31, United States
Code, is amended by inserting after the item re-
lating to section 5328 the following new item:
5329, Registration of money transmitting busi-

nesses."".
SEC. 409. CRIMINAL AND CIVIL PENALTY FOR
STRUCTURING  DOMESTIC  AND

INTERNATIONAL TRANSACTIONS.

(a) CRIMINAL PENALTY.—Section 5324 of title
31, United States Code, is amended by adding at
the end the following new subsection:

“(c) CRIMINAL PENALTY.—

“(1) IN GENERAL.—Whoever violates this sec-
tion shall be fined in accordance with litle 18,
United States Code, imprisoned for not more
than 5 years, or both.

“(2) ENHANCED PENALTY FOR AGGRAVATED
CASES.—Whoever violates this section while vio-
lating another law of the United States or as
part of a pattern of any illegal activity involv-
ing more than $100,000 in a 12-month period
shall be fined twice the amount provided in sub-
section (b)(3) or (c)(3) (as the case may be) of
section 3571 of title 18, United States Code, im-
prisoned for not more than 10 years, or both.".

(b) AMENDMENT RELATING TO CIVIL PEN-
ALTY.—Section 5321(a)(4)(A) of title 31, United
States Code, is amended by striking “'willfully”’.

(c) TECHNICAL AND CONFORMING AMEND-
MENT.—Subsections (a) and (b) of section 5322 of
title 31, United States Code, are amended by in-
serting “‘or 5324 after “‘section 5315 each place
such lerm appears.

SEC. 410. GAO STUDY OF CASHIERS’ CHECKS.

(a) STuDY REQUIRED.—The Comptroller Gen-
eral of the United States shall conduct a study
to determine—

(1) the extent to which the practice of issuing
of cashiers' checks by financial institutions is
vulnerable to money laundering schemes;

(2) the extent to which additional record-
keeping requirements should be imposed on fi-
nancial institutions which issue cashiers’
checks; and

(3) such other factors relating to the use and
regulation of cashiers' checks as the Comptroller
General determines to be appropriate.

(b) REPORT REQUIRED.—RBefore the end of the
180-day period beginning on the date of enact-
ment of this Act, the Comptroller General shall
submit a report to the Congress containing—

(1) the findings and conclusions in connection
with the study conducted pursuant to sub-
section (a); and

(2) such recommendations for legislative and
administrative action as the Comptroller Gen-
eral may determine to be appropriate.

TITLE V—FAIR TRADE IN FINANCIAL
SERVICES

SEC. 501. SHORT TITLE.

This title may be cited as the "Fair Trade in
Financial Services Act of 1994"".

SEC. 502. EFFECTUATING THE PRINCIPLE OF NA-
TIONAL TREATMENT FOR BANKING
ORGANIZATIONS.

The International Banking Act of 1978 (12
U.S8.C. 3101 et seq.) is amended by adding at the
end the following new section:

“SEC. 18. NATIONAL TREATMENT.

““fa) PURPOSE.—The purpose of this section is
to encourage foreign countries to accord na-
tional treatment to United States banking orga-
nizations that operate or seek to operate in
those countries.

“(b) IDENTIFYING COUNTRIES THAT DENY NA-
TIONAL TREATMENT TO UNITED STATES BANKS
OR BANK HoLDING COMPANIES—The Secretary
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shall identify the extent to which foreign coun-
tries deny national treatment to United States
banking organizations—

‘(1) according to the most recent report under
section 3602 of the Omnibus Trade and Competi-
tiveness Act of 1988 (or update thereof); or

‘“(2) based on more recent information that
the Secretary deems appropriate.

‘“(c) DETERMINING WHETHER DENIAL OF NA-
TIONAL TREATMENT HAS SIGNIFICANT ADVERSE
EFFECT.—

(1) IN GENERAL.—The Secretary shall deter-
mine whether the denial of national treatment
to United States banking organizations by a for-
eign country identified under subsection (b) has
a significant adverse effect on such organiza-
tions.

“'(2) FACTORS TO BE CONSIDERED.—In deter-
mining whether and to what ertent a foreign
country denies national treatment to United
States banking organizations, and in determin-
ing the effect of any such denial on such bank-
ing organizations, the Secretary shall consider
appropriate factors, including—

“*(A) the size of the foreign country’s markets
Jor the financial services involved, and the ex-
tent to which United States banking organiza-
tions operate or seek to operate in those mar-
kets;

“(B) the extent to which United States bank-
ing organizations may participate in developing
regulations, guidelines, or other policies regard-
ing new products, services, and markets in the
foreign country;

“(C) the ertent to which the foreign country
issues written regulations, guidelines, or other
policies applicable to United States banking or-
ganizations operating or seeking to operate in
the foreign country that are—

(i) prescribed after adequate notice and op-
portunity for comment;

*“(ii) readily available to the public; and

*“(iii) prescribed in accordance with objective
standards that effectively prevent arbitrary and
capricious determinations; 1

‘(D) the extent to which United States bank-
ing organizations may offer foreign erchange
services in the foreign country, and

‘“(E) the effects of the regulatory policies of
the foreign country on—

“*i) the lending policies of the central bank of
that country;

““(ii) capital requirements applicable in that
country,

**(iii) the regulation of deposit interest rates
by that country;

“(iv) restrictions on the operation and estab-
lishment of branches in that country; and

“{v) restrictions on access to automated teller
machine networks in that country.

*'(d) PUBLICATION OF DETERMINATION.—

‘(1) IN GENERAL,—If the Secretary determines
under subsection (c) that the denial of national
treatment to United Siates banking organiza-
tions by a foreign country has a significant ad-
verse effect on such organizations, the Sec-
retary—

“'(A) may, after initiating negotiations in ac-
cordance with subsection (g), and after con-
sultation in accordance with subsection (i), pub-
lish that determination in the Federal Register;

““(B) shall, not less frequently than annually,
in consultation with any department or agency
that the Secretary deems appropriate, review
each such determination to determine whether it
should be rescinded; and

‘“CC) shall inform State bank supervisors of
the publication of that determination.

“'(2) EXCEPTION FOR COUNTRIES THAT ARE PAR-
TIES TO CERTAIN AGREEMENTS GOVERNING FINAN-
CIAL SERVICES.—Paragraph (1) shall not apply
to a foreign country to the extent that any au-
thority under that paragraph would permit ac-
tion to be taken that would be inconsistent with
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a bilateral or multilateral agreement (including
any dispute resolution procedures contained in
such agreement) that governs financial services
that—

(A) the President entered into with that coun-
try; and

(B) the Senate and House of Representatives
approved;
before the date of enactment of this section.

*‘(e) SANCTIONS.—

(1) ACTION BY SECRETARY OF TREASURY.—

“(A) IN GENERAL.—The Secretary may, after
consultation in accordance with subsection (i),
recommend to the appropriate Federal banking
agency that such agency deny or suspend con-
sideration of a request for authorization filed
after the date of publication of a determination
under subsection (d)(1) by a person of a foreign
country listed in such publication if the Sec-
retary determines that—

“(i) such action would assist the United
States in negotiations to eliminate discrimina-
tion against United States banking organiza-
tions;

“(ii) negotiations undertaken pursuant to
subsection (g) are not likely to result in an
agreement that eliminates the denial of national
treatment; or

‘'(iii) the country has not adequately adhered
to an agreement reached as a result of negotia-
tions undertaken pursuant to subsection (g).

‘(B) EXERCISE OF AUTHORITY.—The authority
of subparagraph (A) shall be exercised accord-
ing to the specific direction (if any) of the Presi-
dent.

“(C) COMPLIANCE EXCEPTIONS.—The appro-
priate Federal banking agency shall comply
with the recommendation of the Secretary made
under subparagraph (A), unless the agency de-
termines, in writing, and transmits such deter-
mination to the Secretary and to the Congress,
that such recommendation—

‘(i) would likely result in a serious impair-
ment to the safe and sound operation of the
United States banking system; or

*'(ii) would compromise the ability of a Fed-
eral banking agency to resolve a failing or failed
Jinancial institution because a foreign banking
institution otherwise barred by an action under
subparagraph (A) represents the only bona fide
reasonable offer available to the Federal bank-
ing agency.

*t2) NO AFFECT ON CERTAIN AGREEMENTS.—
The exercise of authority under this subsection
does not affect any obligation of the United
States to pursue dispute resolution procedures
pursuant to any international agreement gov-
erning financial services, approved by the House
of Representatives and the Senate, with respect
to a dispute arising out of any obligation under
that agreement.

*“(f) EXEMPTIONS FROM SANCTIONS.—

‘(1) IN GENERAL.—Subsection (e) does not
apply to the subsidiaries in the United States of
a person of a foreign country if the Secretary
determines that the banking laws and regula-
tions of the foreign country, as actually applied,
meet or exceed—

“{A) the standards for treatment of subsidi-
aries of United States banking organizations
contained in the Second Banking Directive, and
in any amendment to the Second Banking Di-
rective, if the Secretary determines that such
amendment—

“(i) does not restrict any operation, activity,
or authority to erpand any operation or activ-
ity, permitted under those standards, of any
subsidiary in the foreign country of any such
bank or bank holding company; or

‘i) is in accordance with national treatment
of subsidiaries of such banking organizations; or

‘“(B) any set of standards that, taken as a
whole, is no less favorable to United States
banking organizations than the standards re-
Serred to in subparagraph (A).
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“(2) STANDARDS FOR EXERCISE OF DISCRE-
TION.—In erxercising any discretion under this
subsection, the Secretary shall consider, with re-
spect to a bank, foreign bank, branch, agency,
commercial lending company, or other affiliated
entity that is a person of a foreign country and
that is operating in the United States—

““tA) the extent to which the foreign country
is progressing toward according national treat-
ment to United States banking organizations;
and

“(B) whether the foreign country permits
United States banking organizations to erpand
their activities in that country, even if that
country determined that the United States did
not accord national treatment to the banking
organizations of that country.

“(g) NEGOTIATIONS.—

‘(1) IN GENERAL.—The Secretary—

““(A) shall initiate negotiations with any for-
eign country with respect to which a determina-
tion made under subsection (c)(1) is in effect;
and

‘““(B) may initiate negotiations with any for-
eign country which denies national treatment to
United States banking organizations to ensure
that the foreign country accords national treat-
ment to such organizations.

‘'(2) EXCEPTIONS.—Paragraph (1) does not re-
quire the Secretary to initiate negotiations with
a foreign country if the Secretary—

‘'(A) determines that the negotiations—

(i) would be so unlikely to result in progress
toward according national treatment to United
States banking organizations as to be a waste of
effort; or

'(ii) would impair the economic interests of
the United States; and

‘“"¢B) gives written notice of that determina-
tion to the chairperson and the ranking minor-
ity member of the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate and of the
Committee on Banking, Finance and Urban Af-
Sairs of the House of Representatives.

‘'(h) REPORT.—

‘(1) CONTENTS OF REPORT.—Not later than
December 1, 1994, and biennially thereafter, the
Secretary shall submit to the Congress a report
that—

““(A) specifies the foreign countries identified
under subsection (b);

“(B) if a determination is published under
subsection (d)1) with respect to the foreign
country, provides the reasons therefor;

‘(C) if the Secretary has not made or has re-
scinded such a determination with respect to the
foreign country, provides the reasons therefor;

‘(D) describes the results of any negotiations
conducted under subsection (g)(1) with the for-
eign country,; and

‘(E) discusses the effectiveness of this section
in achieving the purpose of this section.

‘“(2) SUBMISSION OF REPORT.—The report re-
quired by paragraph (1) may be submitted as
part of a report or update submitted under sec-
tion 3602 of the Omnibus Trade and Competi-
tiveness Act of 1988.

**(i) CONSULTATION.—Consultation in accord-
ance with this subsection means consultation
with the Secretary of State, the Secretary of
Commerce, the United States Trade Representa-
tive, and the appropriate Federal banking agen-

““(i) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

‘(1) APPROPRIATE FEDERAL BANKING AGEN-
cY.—The term ‘appropriate Federal banking

ney '—

““(A) in the case of a noninsured State bank or
branch and a representative office of a foreign
bank, means the Board of Governors of the Fed-
eral Reserve System; and

‘““(B) in any other case, has the same meaning
as in section 3 of the Federal Deposit Insurance
Act.
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“(2) BANKING ORGANIZATION.—The
‘banking organization’ means—

“(A) a depository institution, as defined in
section 3 of the Federal Deposit Insurance Act,
including a branch or subsidiary thereof;

‘“CB) a bank holding company, as defined in
section 2 of the Bank Holding Company Act of
1956,

“(C) any company reguired to file information
pursuant to section 4(f)(6) of the Bank Holding
Company Act of 1956;

‘(D) a savings and loan holding company, as
defined in section 10(a)(1)(D) of the Home Own-
ers’ Loan Act; and

"“(E) any nonbank financial entity, the pri-
mary purpose of whick is to provide credit or fi-
nancing, regardless of whether such entity ac-
cepts deposits.

**(3) NATIONAL TREATMENT.—A foreign coun-
try accords 'national treatment’ to United States
banking organizations if it offers them the same
competitive opportunities (including effective
market access) as are available to its domestic
banking organizations in like circumstances.

‘'(4d) PERSON OF A FOREIGN COUNTRY.—The
term ‘person of a foreign country' means—

‘'(A) a person organized under the laws of the
foreign country;

‘““(B) a person that has its principal place of
business in the foreign country;

“(C) an individual who is—

(i) a citizen of the foreign country, or

‘*(ii) domiciled in the foreign country, and

“(D) a person that is directly or indirectly
controlled by a person or persons described in
subparagraph (A) or (B), or by an individual or
individuals described in subparagraph (C).

‘‘(5) REQUEST FOR AUTHORIZATION.—The term
‘request for authorization'—

‘““¢A) means an application, registration, no-
tice, or other request to commence a financial
service or establish a financial services office
that is required under title LXII of the Revised
Statutes, the International Banking Act of 1978,
the Federal Reserve Act, the Home Owners’
Loan Act, or the Bank Holding Company Act of
1956, and

“(B) does not include any such reguest by a
company described in section 2(h)(2) of the
Bank Holding Company Act of 1956.

'(6) SECOND BANKING DIRECTIVE.—The term
‘Second Banking Directive’ means the Second
Council Directive of December 15, 1989, on the
Coordination of Laws, Regulations, and Admin-
istrative Provisions Relating to the Taking Up
and Pursuit of the Business of Credit Institu-
tions and Amending Directive 77/T80/EEC (89/646/
EEC).

"(7) SECRETARY.—The term ‘Secretary’ means
the Secretary of the Treasury.".

SEC. 503. EFFECTUATING THE PRINCIPLE OF NA-
TIONAL TREATMENT FOR SECURI-
TIES ORGANIZATIONS.

(a) PURPOSE.—The purpose of this section is
to encourage foreign countries to accord na-
tional treatment to United States securities or-
ganizations that operate or seek to operate in
those countries.

(b) IDENTIFYING COUNTRIES THAT DENY Na-
TIONAL TREATMENT TO UNITED STATES SECURI-
TIES ORGANIZATIONS.—The Secretary shall iden-
tify whether and to what extent foreign coun-
tries deny national treatment to United States
securities organizations—

(1) according to the most recent report under
section 3602 of the Omnibus Trade and Competi-
tiveness Act of 1988 (or update thereof); or

(2) based upon more recent information that
the Secretary deems appropriate.

(c) DETERMINING WHETHER DENIAL OF Na-
TIONAL TREATMENT HAS SIGNIFICANT ADVERSE
EFFECT.—The Secretary shall determine wheth-
er the denial of national treatment to United
States securities organizations by a foreign

term
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country identified under subsection (b) has a
significant adverse effect on such organizations.

(d) PUBLICATION OF DETERMINATION . —

(1) IN GENERAL.—If the Secretary determines
under subsection (¢) that the denial of national
treatment to United States securities organiza-
tions by a foreign country has a significant ad-
verse effect on such organizations, the Sec-
retary—

(A) may, after initiating negotiations in ac-
cordance with subsection (f), and after con-
sultation in accordance with subsection (h),
publish that determination in the Federal Reg-
ister; and

(B) shall, not less frequently than annually,
in consultation with any depariment or agency
that the Secretary deems appropriate, review
each such determination to determine whether it
should be rescinded.

(2) EXCEPTION FOR COUNTRIES THAT ARE PAR-
TIES TO CERTAIN AGREEMENTS GOVERNING FINAN-
CIAL SERVICES.—Paragraph (1) shall not apply
to a foreign country to the extent that any au-
thority under that paragraph would permit ac-
tion to be taken that would be inconsistent with
a bilateral or multilateral agreement (including
any dispute resolution procedures contained in
such agreement) that governs financial services
that—

(A) the President entered into with that coun-
try; and

(B) the Senate and House of Representatives
approved;
before the date of enactment of this section.

(e} SANCTIONS.—

(1) ACTION BY SECRETARY OF TREASURY.,—

(A) IN GENERAL—The Secretary may, after
consultation in accordance with subsection (h),
rec d to the C that the Commis-
sion deny or suspend consideration of a request
for authorization filed after the date of publica-
tion of a determination under subsection (d)(1)
by a person of a foreign country listed in such
publication if the Secretary determines that—

(i) such action would assist the Uniled States
in negotiations fto eliminate discrimination
against United States securities organizations,

(ii) negotiations undertaken pursuant to sub-
section (f) are not likely to result in an agree-
ment that eliminates the denial of national
treatment; or

(iii) the country has not adequately adhered
to an agreement reached as a result of negotia-
tions undertaken pursuant to subsection (f).

(B) EXERCISE OF AUTHORITY.—The authority
of subparagraph (A) shall be exercised accord-
ing to the specific direction (if any) of the Presi-
dent.

(C) COMMISSION ACTION.—The Commission
shall deny or suspend consideration of a request
for authorization in accordance with the rec-
ommendation of the Secretary made under sub-
paragraph (A), unless such recommendation
would likely result in a serious adverse impact
on—

(i) the maintenance of fair and orderly securi-
ties markets; or

(ii) the protection of investors.

(D) AUTHORITY UPON DENIAL OF AUTHORIZA-
TION.—

(i) IN GENERAL—In connection with the de-
nial of a request for authorization under sub-
paragraph (A), the Commission may order—

(1) disposition of any controlling interest re-
ferred to in subsection (i)(9)(B)(i);

(II) closure of any office referred to in sub-
section (i)(9)(B)(ii); or

(1) termination of any advisory relationship
referred to in subparagraphs (C) and (D) of sub-
section (i)(9).

(ii) PENALTY FOR NONCOMPLIANCE.—The Com-
mission may revoke the underlying registration
under Federal securities laws of any person who
Jails to comply with an order issued wunder
clause (i).
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(2) NOTICE REQUIRED TO FILE REQUESTS FOR
AUTHORIZATION.—

(A) IN GENERAL.—If a determination is pub-
lished under subsection (d)(1) with respect to a
foreign country, no person of that foreign coun-
try may file a request for authorization unless
such person files notice of such request simulta-
neously with the Commission and the Secretary,
not less than 90 days in advance of the action
that is the subject of the request, in such form
and containing such information as the Com-
mission may prescribe by rule.

{B) NOTIFYING SECRETARY.—The Commission
shall promptly notify the Secretary of any no-
tice received under subparagraph (A).

(C) EXTENDING 90-DAY PERIOD.—The Commis-
sion may, by order, extend for an additional 180
days the period during which the Commission
may consider a notice received under subpara-
graph (A).

(3) STANDARDS FOR EXERCISE OF DISCRETION,—
In erercising any discretion under this sub-
section, the Secretary shall consider, with re-
spect to a securities organization that is con-
trolled, directly or indirectly, by a person of a
foreign country—

(A) the extent to which the foreign country is
progressing toward according national treat-
ment to United States securities organizations,
and

(B) whether the foreign country permits Unit-
ed States securities organizations to erpand
their activities in that country, even if that
country determined that the United States did
not accord national treatment to securities orga-
nizations of that country.

(f) NEGOTIATIONS.—

(1) IN GENERAL.—The Secretary—

(A) shall initiate negotiations with any for-
eign country with respect to which a determina-
tion under subsection (c)(1) is in effect; and

(B) may initiate negotiations with any foreign
country which denies national treatment to
United States securities organizations to ensure
that the foreign country accords national treat-
ment to such organizations.

(2) EXCEPTIONS.—Paragraph (1) does not re-
quire the Secrelary to initiate negotiations with
a foreign country if the Secretary—

(A) determines that the negotiations—

(i) would be so unlikely to result in progress
toward according national treatment to United
States securities organizations as to be a waste
of effort; or

(ii) would impair the economic interests of the
United States; and

(B) gives written notice of that determination
to the chairperson and the ranking minority
member of the Committee on Banking, Housing,
and Urban Affairs of the Senate and of the
Committee of Energy and Commerce of the
House of Representatives.

{g) REPORT.—

(1) CONTENTS OF REPORT.—Not later than De-
cember 1, 1994, and biennially thereafter, the
Secretary shall submit to the Congress a report
that—

(A) specifies the foreign countries identified
under subsection (b);

(B) if a determination is published under sub-
section (d)(1) with respect to the foreign coun-
try, provides the reasons therefor;

(C) if the Secretary has not made, or has re-
scinded, a determination under subsection (d)(1)
with respect to the foreign country, provides the
reasons therefor;

(D) describes the results of any negotiations
conducted under subsection (f)(1) with the for-
eign country; and

(E) discusses the effectiveness of this section
in achieving the purpose of this section.

(2) SUBMISSION OF REPORT.—The report re-
quired by paragraph (1) may be submitted as
part of a report or update submitted under sec-
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tion 3602 of the Omnibus Trade and Competi-
tiveness Act of 1988.

(h) CONSULTATION.—Consultation in accord-
ance with this subsection means consultation
with the Secretary of State, the Secretary of
Commerce, the United States Trade Representa-
tive, and the Commission.

(i) DEFINITIONS.—For purposes of this section,
the following definitions shall apply:

(1) BROKER.—The term “‘broker’’ has the same
meaning as in section 3(a)(4) of the Securities
Ezxchange Act of 1934.

(2) COMMISSION.—The term ‘“‘Commission’’
means the Securities and Exchange Commission.

(3) CONTROL.—The terms ‘“‘directly or indi-
rectly controlled by" and ‘‘controlled, directly
or indirectly'" shall have the meanings given to
such terms in rules or regulations issued by the
Secretary of the Treasury, not later than 6
months after the date of enactment of this Act,
after consultation with the Commission.

(4) DEALER.—The term “‘dealer’’ has the same
meaning as in section 3(a)(5) of the Securities
Erchange Act of 1934.

(5) INVESTMENT ADVISER.—The term ‘‘invest-
ment adviser'' has the same meaning as in sec-
tion 202(a)(11) of the Investment Advisers Act of
1940

(6) INVESTMENT COMPANY.—The term “‘invest-
ment company'’ has the same meaning as in sec-
tion 3 of the Investment Company Act of 1940.

(7) NATIONAL TREATMENT.—A foreign country
accords “‘national treatment’ to United Stales
securities organizations if it offers them the
same competitive opportunities (including effec-
tive market access) as are available to its domes-
tic securities organizations in like cir-
cumstances.

(8) PERSON OF A FOREIGN COUNTRY.—The term
“person of a foreign country’’ means—

(A) a person organized under the laws of the
foreign country;

(B) a person that has its principal place of
business in the foreign country;

{C) an individual who is—

(i) a citizen of the foreign country; or

(ii) domiciled in the foreign country;

(D) a person that is directly or indirectly con-
trolled by one or more persons described in sub-
paragraph (4), (B), or (C); and

(E) an investment company, an investment
adviser of which is a person described in any of
subparagraphs (A) through (D).

(9) REQUEST FOR AUTHORIZATION.—The term
“request for authorization” means—

(A) an application to register under section
15¢b), 158, or 15C of the Securities Erchange Act
of 1934, or section 203(c) of the Investment Ad-
visers Act of 1940, including an application to
succeed to the business of a registered entily;

(B) an amendment to a registration statement
referred to in subparagraph (A) that reflects—

(i) the acquisition of control of the registered
entity; or

(ii) the addition of a United States office by
the registered entity;

(C) a registration statement filed by an invest-
ment company under section 8(b) of the Invest-
ment Company Act of 1940, if a person of a for-
eign country will serve as an investment adviser
to the investment company, and

(D) an amendment to an investment company
registration statement filed under section 8(b) of
the Investment Company Act of 1940 that re-
flects the retention of a person of a foreign
country as an investment adviser.

(10) SECRETARY.—The term ‘‘Secretary’’ means
the Secretary of the Treasury.

(11) SECURITIES ORGANIZATION.—The term ‘'se-
curities organization' means a broker, a dealer,
an investment company, or an investment ad-
viser.

SEC. 504. EFFECTUATING THE PRINCIPLE OF NA-
TIONAL TREATMENT FOR INSURERS
AND REINSURERS.

(a) PURPOSE.—The purpose of this section is

to encourage foreign countries to accord na-
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tional treatment to United States insurers and
reinsurers that operate or seek to operate in
those countries.

(b) IDENTIFYING COUNTRIES THAT DENY Na-
TIONAL TREATMENT TO UNITED STATES INSURERS
OR REINSURERS.—The President or the Presi-
dent's designee shall identify whether and to
what extent foreign countries deny national
treatment te United Stales insurers or reinsur-
ers—

(1) according to the most recent report under
section 3602 of the Omnibus Trade and Competi-
tiveness Act of 1988 (or update thereof); or

(2) based on more recent information that the
President deems appropriate.

(¢) DETERMINING WHETHER DENIAL OF Na-
TIONAL TREATMENT HAS SIGNIFICANT ADVERSE
EFFECT.—

(1) IN GENERAL—The President shall deter-
mine whether the denial of national treatment
to United States insurers or reinsurers by a for-
eign country identified under subsection (b) has
a significant adverse effect on such organiza-
tions.

(2) FACTORS ToO BE CONSIDERED.—In deter-
mining whether and to what extent a foreign
country denies national treatment to United
States insurers or reinsurers, and in determining
the effect of any such denial on such insurers or
reinsurers, the President shall consider appro-
priate factors, including—

(A) the size of the foreign country's markets
Jor the financial services involved, and the ex-
tent to which United States insurers or reinsur-
ers operate or seek to operate in those markets;

(B) the extent to which United States insurers
or reinsurers may participate in developing reg-
ulations, guidelines, or other policies regarding
new products, services, and markets in the for-
eign country;

(C) the extent to which the foreign country is-
sues written regulations, guidelines, or other
policies applicable to United States insurers or
reinsurers operating or seeking to operate in the
foreign country that are—

(i) prescribed after adequate notice and oppor-
tunity for comment;

(ii) readily available to the public; and

(iii) prescribed in accordance with objective
standards that effectively prevent arbitrary and
capricious determinations;

(D) the effects of the regulatory policies of the
foreign country on—

(i) the licensing policies of the insurance regu-
lator of that country;

(ii) capital requirements applicable in that
country;

(iii) restrictions on acquisitions or joint ven-
tures and operations thereof by insurers or rein-
surers in that country; and

(iv) restrictions on the operation and estab-
lishment of branches in that country.

(d) PUBLICATION OF DETERMINATION.—

(1) IN GENERAL.—If the President determines
under subsection (c) that the denial of national
treatment to United States insurers or reinsurers
by a foreign country has a significant adverse
effect on such organizations, the President—

(A) may, after initiating negotiations in ac-
cordance with subsection (f) publish that deter-
mination in the Federal Register;

(B) shall, not less frequently than annually,
in consultation with any department or agency
that the President deems appropriate, review
each such determination to determine whether it
should be rescinded; and

(C) shall inform State insurance commis-
sioners of the publication of that determination.

(2) EXCEPTION FOR COUNTRIES THAT ARE PAR-
TIES TO CERTAIN AGREEMENTS GOVERNING FiI-
NANCIAL SERVICES.—Paragraph (1) shall mnot
apply to a foreign country to the extent that
any authority under that paragraph would per-
mit action to be taken that would be inconsist-
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ent with a bilateral or multilateral agreement
including any dispute resolution procedures
contained in such agreement that governs fi-
nancial services, including insurance, that—

(A) the President entered into with that coun-
try; and

(B) the Senate and the House of Representa-
tives approved;
before the date of enactment of this section.

(e) SANCTIONS.—

(1) ACTIONS BY THE PRESIDENT.—

(A) IN GENERAL.—The President may rec-
ommend to the State insurance commissioners
that they deny a foreign insurer’s or reinsurer's
request for authorization which is filed after the
date of publication of a determination under
subsection (d)(1) by a person of a foreign coun-
try listed in such publication if the President
determines that—

(i) such action would assist the United States
in negotiations to eliminate discrimination
against United States insurers or reinsurers;

{ii) negotiations undertaken pursuant to sub-
section (f) are not likely to resull in an agree-
ment that eliminates the denial of national
treatment; or

(iii) the country has not adequately adhered
to an agreement reached as a result of negotia-
tions undertaken pursuant to subsection (f).

(B) EXERCISE OF AUTHORITY.—If the Presi-
dent delegates his authorily under section
504(b), the designee's authority under subpara-
graph (A) shall be erercised according to the
specific direction (if any) of the President.

(C) COMPLIANCE EXCEPTIONS.—If the State in-
surance commissioners do not act within 90 days
on the President's rec lations in sub-
section (A), or if the President determines that
the procedure outlined in subsection (A) is ei-
ther inappropriate or impractical to achieve the
purpose of this section, the President may take
such action as he or she considers necessary and
appropriate to encourage foreign countries to
accord national treatment to United States in-
surers and reinsurers that operate or seek to op-
erate in those countries.

(2) STANDARDS FOR EXERCISE OF DISCRE-
TION.—In erercising any discretion under sub-
section (e), the President shall consider, with re-
spect to an insurer or reinsurer, branch, or
other affiliated entity that is a person of a for-
eign country and is operating in the United
States—

(A) the extent to which the foreign country is
progressing toward according national treat-
ment to United States insurers or reinsurers;
and

(B) whether the foreign country permits Unit-
ed States insurers or reinsurers to expand their
activities in that country, even if that country
determined that the United States did not ac-
cord national treatment to the insurers or rein-
surers of that country.

(f) NEGOTIATIONS.—

(1) IN GENERAL.—The President—

(A) shall initiate negotiations with any for-
eign country with respect to which a determina-
tion made under subsection (c)(1) is in effect;
and

(B) may initiate negotiations with any foreign
country which denies national treatment to
United States insurers or reinsurers to ensure
that the foreign country accords national treat-
ment to such insurers or reinsurers.

(2) EXCEPTIONS.—Paragraph (1) does not re-
quire the President to initiate negotiations with
a foreign country if the President—

(A) determines that the negotiations—

(i) would be so unlikely to resull in progress
toward according national treatment to United
States insurers or reinsurers as to be a waste of
effort; or i

(ii) would impair the economic interests of the
United States; and
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(B) gives written notice of that determination
to the chairperson and the ranking minority
member of the appropriate Senate and House
committees.

(g) REPORT.—

(1) CONTENTS OF REPORT.—Not later than De-
cember 1, 1994, and biennially thereafter, the
President shall submit to the Congress a report
that—

(A) specifies the foreign countries identified
under subsection (b);

(B) if a determination is published under sub-
section (d)(1) with respect to the foreign coun-
try, provides the reasons therefor;

(C) if the President has not made or has re-
scinded such a determination with respect to the
Sforeign country, provides the reasons therefor;

(D) describes the results of any negotiations
conducted under subsection (g)(1) with the for-
eign country; and

(E) discusses the effectiveness of this section
in achieving the purpose of this section.

(2) SUBMISSION OF REPORT.—The report re-
quired by paragraph (1) may be submitied as
part of a report or update submitted under sec-
tion 3602 of the Omnibus Trade and Competi-
tiveness Act of 1988.

(h) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) INSURER.—The term “‘insurer'' means a
party to a contract of insurance who assumes
the risk and undertakes to indemnify the in-
sured, or pay a certain sum on the happening of
a specified contingency.

(2) NATIONAL TREATMENT.—A foreign country
accords ‘‘national treatment” to United States
insurers and reinsurers if it offers them the same
competitive opportunities (including effective
market access) as are available to its domestic
insurers or reinsurers.

(3) PERSON OF A FOREIGN COUNTRY.—The term
“person of a foreign country’’ means—

(A) a person organized under the laws of the
foreign country;

(B) a person that has its principal place of
business in the foreign country;

(C) an individual who is—

(i) a citizen of the foreign country, or

(ii) domiciled in the foreign country; and

(D) a person that is directly or indirectly con-
trolled by a person or persons described in sub-
paragraph (A) or (B), or by an individual or in-
dividuals described in subparagraph (C).

(4) PRESIDENT.—The term "President’’ means
the President of the United States or the Presi-
dent's designee.

(5) REINSURER—The term ‘‘reinsurer’’ means
an insurer which contracts to indemnify a
ceding insurer for all or part of a risk originally
undertaken by the ceding insurer.

(6) REQUEST FOR AUTHORIZATION.—The term
“request for authorization’" means—

(A) an application, registration, notice, or
other request to commence engaging in the busi-
ness of insurance in a State; or

(B) an application, registration, notice, or
other request for renewal of authorization to en-
gage in the business of insurance in a State.
SEC. 505. FINANCIAL INTERDEPENDENCE STUDY.

Subtitle G of title III of the Omnibus Trade
and Competitiveness Act of 1988 (22 U.S.C. 5351
et seq.) is amended by adding at the end the fol-
lowing new section:

“SEC. 3605. FINANCIAL INTERDEPENDENCE
STUDY.

“fa) INVESTIGATION REQUIRED.—The Sec-
retary, in consultation and coordination with
the Securities and Ezchange Commission, the
Federal banking agencies, and any other appro-
priate Federal department or agency designated
by the Secretary, shall conduct an investigation
to determine—

‘(1) the extent of the interdependence of the
financial services sectors of the United States
and foreign countries—
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*'(A) whose financial services institutions pro-
vide financial services in the United States; or

“(B) whose persons have substantial owner-
ship interests in United States financial services
institutions; and

*(2) the economic, strategic, and other con-
sequences of that interdependence for the Unit-
ed States.

‘() REPORT,—

‘(1) REPORT REQUIRED.—Not later than 3
years after the date of enactment of this section,
the Secretary shall submit a report on the re-
sults of the investigation under subsection (a) to
the President, the Congress, the Securities and
Exchange Commission, the Federal banking
agencies, and any other appropriate Federal
agency or department, as designated by the Sec-
retary.

*“(2) CONTENTS OF REPORT.—The report re-
quired under paragraph (1) shall—

*'(A) describe the activities and estimate the
scope of financial services activities conducted
by United States financial services institutions
in foreign markets (differentiated according to
major foreign markets);

“(B) describe the activities and estimate the
scope of financial services activities conducted
by foreign financial services institutions in the
United States (differentiated according to the
most significant home countries or groups of
home countries);

“(C) estimate the number of jobs created in
the United States by financial services activities
conducted by foreign financial services institu-
tions and the number of jobs created in foreign
countries by financial service activities con-
ducted by United States financial services insti-
tutions;

‘(D) estimate the additional jobs and reve-
nues (both foreign and domestic) that would be
created by the activities of United States finan-
cial services institutions in foreign countries if
those countries offered such institutions the
same competitive opportunities (including effec-
tive market access) as are available to the do-
mestic financial services institutions of those
countries;

“(E) describe the extent to which foreign fi-
nancial services institutions discriminate
against United States persons in procurement,
employment, the provision of credit or other fi-
nancial services, or otherwise;

‘““(F) describe the extent to which foreign fi-
nancial services institutions and other persons
from foreign countries purchase or otherwise fa-
cilitate the marketing from the United States of
government and private debt instruments and
private equity instruments;

*(G) describe how the interdependence of the
financial services sectors of the United States
and foreign countries affects the autonomy and
effectiveness of United States monetary policy,

“(H) describe the ertent to which United
States companies rely on financing by or
through foreign financial services institutions
and the consequences of such reliance (includ-
ing disclosure of proprietary information) for
the industrial competitiveness and national se-
curity of the United States;

“(1) describe the extent to which foreign fi-
nancial services institutions, in purchasing high
technology products such as computers and tele-
communications eguipment, favor manufactur-
ers from their home countries over United States
manufacturers; and

“‘(J) contain other appropriate information re-
lating to the results of the investigation required
by subsection (a).

“(¢) DEFINITIONS.—For purposes of this sec-
tion the following definitions shall apply:

(1) DEPOSITORY INSTITUTION AND DEPOSITORY
INSTITUTION HOLDING COMPANY.—The terms ‘de-
pository institution' and ‘depository institution
holding company” have the same meanings as in
section 3 of the Federal Deposit Insurance Act.
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‘“(2) FEDERAL BANKING AGENCIES.—The term
‘Federal banking agencies' has the same mean-
ing as in section 3 of the Federal Deposit Insur-
ance Act.

*(3) FINANCIAL SERVICES INSTITUTION.—The
term ‘financial services institution’ means—

“tA) a broker, dealer, underwriter, clearing
agency, transfer agent, or information processor
with respect to securities, including government
and municipal securities;

“(B) an investment company, investment
manager, investment adviser, indenture trustee,
or any depository institution, insurance com-
pany, or other organization operating as a fidu-
ciary, trustee, underwriter, or other financial
services provider;

*(C) any depository institution or depository
institution holding company; and

‘(D) any other entity providing financial
services.

‘'(4) SECRETARY.—The term 'Secretary’ means
the Secretary of the Treasury.".

SEC. 506. FEDERAL RESERVE REPORT ON THE
FOREIGN BANK SUPERVISION EN-
HANCEMENT ACT OF 1991.

The Federal Reserve shall submit to the House
and Senate Banking Committees within 60 days
of enactment of this legislation a report on the
Foreign Bank Supervision Enhancement Act of
1991 including:

(a) the number of applicants received and
Jrom what countries;

(b) the number of applications approved and
from what countries;

(c) the amount of time taken on each applica-
tion between receipt and approval or rejection of
the application;

(d) other agencies involved in the approval
process, how much time is taken by those agen-
cies, and any problems encountered with these
agencies;

(e) coordination of processing applications
and length of time for processing between the
regional bank's and the Federal Reserve Board's
staffs;

(f) efforts to define consolidated home country
supervision on an international basis, and

(g) suggestions for streamlining the process.
SEC. 507. CONFORMING AMENDMENTS.

(a) REPORTS ON FOREIGN TREATMENT OF UNIT-
ED STATES FINANCIAL INSTITUTIONS.—Section
3602 of the Omnibus Trade and Competitiveness
Act of 1988 (22 U.5.C. 5352) is amended—

(1) in the first sentence, by inserting “‘with
updates on significant developments every 2
years following submission of the 1994 report,”
before ‘‘the Secretary of the Treasury''; and

(2) by adding at the end the following: ""For
purposes of this section, a foreign country de-
nies national treatment to United States entities
unless the foreign country offers such entities
the same competitive opportunities (including
effective market access) as are available to the
domestic entities of the foreign country.".

(b) NEGOTIATIONS TO PROMOTE FAIR TRADE IN
FINANCIAL SERVICES.—Section 3603(a)(l) of the
Omnibus Trade and Competitiveness Act of 1988
(22 U.8.C. 5353(a)(1)) is amended by inserting
“‘effective’’ before "‘access’".

{c) PRIMARY DEALERS IN GOVERNMENT DEBT
INSTRUMENTS.—Section 3502(b)(1) of the Omni-
bus Trade and Competitiveness Act of 1988 (22
U.8.C. 5342(b)(1)) is amended—

(1) by striking '‘does not accord to' and in-
serting ‘‘does not offer’’; and

(2) by striking ‘‘as such country accords to”
and inserting “‘(including effective market ac-
cess) as are available to''.

{d) CONFORMING AMENDMENTS TO THE SECURI-
TIES EXCHANGE ACT OF 1934.—

(1) SECTION 15.—Section 15(b)(1) of the Securi-
ties Exchange Act of 1934 (15 U.5.C. 780(b)(1)) is
amended by adding at the end the following:
“The Commission may suspend consideration,
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deny registration, issue an order, or revoke reg-
istration, as provided in section 403(e)(1) of the
Fair Trade in Financial Services Act of 1994.".

(2) SECTION 15B.—Section 15B(a)(2) of the Se-
curities Erchange Act of 1934 (15 U.S.C. 780-
4(a)(2)) is amended by adding at the end the fol-
lowing: *'The Commission may suspend consid-
eration, deny registration, issue an order, or re-
voke registration, as provided in section
403(e)(1) of the Fair Trade in Financial Services
Act of 1994."".

(3) SEcTION 15€¢.—Section 15C(a)2) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 780~
S(a)(2)) is amended by adding at the end the fol-
lowing: "'The Commission may suspend consid-
eration, deny regisiration, issue an order, or re-
voke registration, as provided in section
403(e)(1) of the Fair Trade in Financial Services
Act of 1994."".

(e) CONFORMING AMENDMENT TO THE INVEST-
MENT COMPANY ACT OF 1940.—Section 8 of the
Investment Company Act of 1940 (15 U.S.C. 80a-
8) is amended by adding at the end the follow-
ing new subsection:

“fg) The Commission may suspend consider-
ation, deny registration, issue an order, or re-
voke registration, as provided in section
403(e)(1) of the Fair Trade in Financial Services
Act of 1994."".

(f) CONFORMING AMENDMENT TO THE INVEST-
MENT ADVISERS ACT OF 1940.—Section 203(c)(2)
of the Investment Advisers Act of 1940 (15 U.S.C.
(c)(2)) is amended by adding at the end the fol-
lowing: *‘The Commission may suspend consid-
eration, deny registration, issue an order, or re-
voke registration, as provided in section
403(e)(1) of the Fair Trade in Financial Services
Act of 1994."".

TITLE VI-NATIONAL FLOOD INSURANCE
REFORM

SEC. 601. SHORT TITLE.

This title may be cited as the “National Flood
Insurance Reform Act of 1994"".

SEC. 602. CONGRESSIONAL FINDINGS.

The Congress finds that—

(1) the 4 principal objectives of the National
Flood Insurance Program are to limit increasing
flood control and disaster relief erpenditures, to
provide a prefunded mechanism to more fully
indemnify victims of flood-related disasters, to
limit unwise development in floodplains, and to
provide affordable Federal flood insurance for
structures located in areas of special flood haz-
ards;

(2) since 1968, the National Flood Imsurance
Program has reduced the need for tarpayer
funded disaster assistance and has been a factor
in motivating local government mitigation ef-
forts.

(3) repetitively damaged properties represent a
substantial problem for the National Flood In-
surance Program, with over 40 percent of all
flood insurance claims made on properties that
have been damaged more than once;

(4) the problem of erosion warrants greater
analysis;

(5) reforms in the National Flood Insurance
Program are essential to increase participation
in the Program, make the Program more actu-
arially sound, decrease the risk of losses to the
United States Treasury, and address the prob-
lem of properties repetitively damaged by floods;

(6) a Federal flood insurance program that
combines predisaster mitigation efforts together
with an insurance and compliance program will
reduce the physical and economic effects of
flood-related damage on the Federal Govern-
ment, State and local governments, and individ-
uals;

(7) requiring regulated lending institutions,
government agencies, and government-sponsored
enterprises to make sure that flood insurance
coverage is purchased on all properties in areas
of special flood hazards in participating commu-
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nities will increase compliance with the pro-
gram, and increase the pool of funds, thereby
decreasing the impact on the National Flood In-
surance Fund of individual flood events;

(8) incentives in the form of reduced premium
rates for flood insurance under the National
Flood Insurance Program should be provided in
communities that have adopted and enforced ex-
emplary or particularly effective measures for
comprehensive floodplain management; and

(9) these community-based, individual mitiga-
tion, and loss prevention methods and incen-
tives should be incorporated into the National
Flood Insurance Program.

SEC. 603. DEFINITION.

As used in this title, the term ‘Director'
means the Director of the Federal Emergency
Management Agency.

Subtitle A—Definitions
SEC. 611. FLOOD DISASTER PROTECTION ACT OF
1973.

(a) IN GENERAL.—Section 3(a) of the Flood
Disaster Protection Act of 1973 (42 U.S.C.
4003(a)) is amended—

(1) by striking paragraph (5) and inserting the
SJollowing new paragraph:

‘(5) ‘Federal entity for lending regulation’
means the Board of Governors of the Federal
Reserve System, the Federal Deposit Insurance
Corporation, the Comptroller of the Currency,
the Office of Thrift Supervision, the National
Credit Union Administration Board, and the
Farm Credit Administration, and with respect to
a particular regulated lending institution means
the entity primarily responsible for the super-
vision of the institution,”';

(2) in paragraph (6), by striking the period at
the end and inserting a semicolon, and

(3) by inserting after paragraph (6) the follow-
ing new paragraphs:

‘7) ‘regulated lending institution' means a
bank, savings association, credit union, farm
credit bank, Federal land bank association, pro-
duction credit association, or similar institution
subject to the supervision of a Federal entity for
lending regulation;

‘*(8) ‘Federal agency lender' means the Fed-
eral Housing Administration, the Farmers Home
Administration, the Small Business Administra-
tion, and the Veterans' Administration, when
such agency makes loans secured by improved
real estate or a manufactured home; and

‘“(9) ‘servicer’ means a person who receives
any scheduled periodic payments from a bor-
rower pursuant to the terms of any loan secured
by a lien on real property, and who makes the
payments of principal and interest and such
other payments with respect to the amounts re-
ceived from the borrower as may be regquired."".

(b) CONFORMING AMENDMENTS.—

(1) REQUIREMENTS TO PURCHASE FLOOD INSUR-
ANCE.—Section 102(b) of the Flood Disaster Pro-
tection Act of 1973 (42 U.S.C. 4012a(h)) is amend-
ed by striking *'(b) Each Federal instrumentality
responsible for the supervision, approval, regu-
lation, or insuring of banks, savings and loan
associations, or similar institutions shall by reg-
ulation direct such institutions' and inserting
the following:

“(b) FLOOD INSURANCE PURCHASE REQUIRE-
MENTS.—Each Federal entity for lending regula-
tion shall by regulation direct regulated lending
institutions"'.

(2) EFFECT OF NONPARTICIPATION IN FLOOD IN-
SURANCE PROGRAM.—Section 202(b) of the Flood
Disaster Protection Act of 1973 (42 U.S.C.
4106(b)) is amended by striking *'Federal instru-
mentality described in such section shall by reg-
ulation reguire the institutions' and inserting
“Federal entity for lending regulation (with re-
spect to regulated lending institutions)".
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SEC. 612. NATIONAL FLOOD INSURANCE ACT OF

(a) IN GENERAL—Section 1370(a) of the Na-
tional Flood Insurance Act of 1968 (42 U.S.C.
4121(a)) is amended—

(1) in paragraph (5), by striking '‘and'’ at the
end;

(2) in paragraph (6), by striking the period at
the end and inserting a semicolon; and

(3) by adding at the end the following new
paragraphs:

“(7) the term 'Federal entity for lending regu-
lation' means the Board of Governors of the
Federal Reserve System, the Federal Deposit In-
surance Corporation, the Comptroller of the
Currency, the Office of Thrift Supervision, and
the National Credit Union Administration
Board, and with respect lo a particular regu-
lated lending institution, means the entity pri-
marily responsible for the supervision of the in-
stitution;

‘“(8) the term ‘regulated lending institution’
means a bank, savings association, credit union,
farm credit bank, Federal land bank associa-
tion, production credit association, or similar in-
stitution subject to the supervision of a Federal
entity for lending requlation;

““(9) the term 'Federal agency lender' means
the Federal Housing Administration, the Farm-
ers Home Administration, the Small Business
Administration, and the Veterans' Administra-
tion, when such agency makes loans secured by
improved real estate or a manufactured home;

“(10) the term ‘natural and beneficial flood-
plain functions’ means—

“(A) the functions associated with the natural
or relatively undisturbed floodplain that mod-
erate flooding, retain flood waters, reduce ero-
sion and sedimentation, mitigate the effects of
waves and storm surge from storms; and

‘“(B) ancillary beneficial functions, including
maintenance of water quality, and recharge of
ground water

that reduce flood related damage;

“(11) the term ‘erosion control measures’
means a community's efforts to control erosion
through nonstructural and structural projects;

*'(12) the term ‘repetitive loss structure’ means
an insured property that has incurred flood-re-
lated damage on 2 occasions during a 10-year
period ending on the date of the event for which
a second claim is made, in which the cost of re-
pair, on the average, equaled or exceeded 25 per-
cent of the value of the structure at the time of
each flood event;

*(13) the term ‘cost of compliance with land
use and control measures’ means—

“({A) the cost of elevating or floodproofing a
structure so that the structure is in compliance
with the minimum performance standards
adopted by the State or community pursuant to
section 1315 of the National Flood Insurance Act
of 1968, or

“(B) the cost of relocation or demolition of the
structure if the Director demonstrates that the
structure will collapse or subside as a result of
erosion within 30 years based on State erosion
data;

‘“(14) the term ‘servicer’ means any person
who receives any scheduled periodic payments
Jrom a borrower pursuant to the terms of any
loan secured by a lien on real property, and
who makes the payments of principal and inter-
est and such other payments with respect to the
amounts received from the borrower as may be
required."".

(b) CONFORMING AMENDMENT.—Section
1322(d) of the National Flood Insurance Act of
1968 (42 U.S8.C. 4029(d)) is amended by striking
“federally supervised, approved, regulated or
insured financial institution” and inserting
“regulated lending institution''.
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Subtitle B—Compli and Iner d
Participation
SEC. 621. EXPANDED FLOOD INSURANCE PUR-
CHASE REQUIREMENTS.

(a) IN GENERAL.—Section 102(b) of the Flood
Disaster Protection Act of 1973 (42 U.S.C.
4012a(b)), as amended by section 611(b)(1), is
amended—

(1) by striking “"Each Federal entity'" and in-
serting the following:

(1) IN GENERAL.—Each Federal entity™;

(2) by inserting before ‘“‘shall by regulation™
the following: ‘‘(after consultation and coordi-
nation with the Federal Financial Institutions
Ezxamination Council established under the Fed-
eral Financial Institutions Eramination Council
Act of 1974)""; and

(3) by adding al the end the following new
paragraphs:

‘*(2) PROCEDURES IMPLEMENTED BY FNMA,
FHLMC, AND FAMC.—The Federal National Mort-
gage Association, the Federal Home Loan Mort-
gage Corporation, and the Federal Agricultural
Mortgage Corporation shall implement proce-
dures reasonably designed to assure that each
loan that is—

“(A) secured by improved real estate or a
manifactured home located in an area that has
been identified at the time of the origination of
the loan by the Director as an area of special
fMood hazards and in which flood insurance is
available under the National Flood Insurance
Act of 1968; and

*'(B) purchased by any such entity;
is covered for the term of the loan by flood in-
surance in the amount provided in paragraph
(1).

*"(3) PROCEDURES IMPLEMENTED BY FEDERAL
AGENCY LENDERS.—Each Federal agency lender
shall implement procedures reasonably designed
to assure that all property—

‘*(A) that secures loans that the Federal agen-
cy lender makes, increases, ertends, or renews;
and

‘“(B) that is improved by real estate or a man-
ufactured home located in an area that has been
identified at the time of the origination of the
loan by the Director as an area of special flood
hazards and in which flood insurance is avail-
able under the National Flood Insurance Act of
1968;
is covered for the term of the loan by flood in-
surance in the amount provided in paragraph
(1).

“‘(4) DEFINITION.—For purposes of this section
property improved by real estale means insur-
able improvements on that property.’’.

(b) EFFECTIVE DATE.—The provisions of this
section shall apply to all transactions occurring
after the expiration of the 1-year period begin-
ning on the date of enactment of this title.

SEC. 622. ESCROW OF FLOOD INSURANCE PAY-
MENTS.

(a) IN GENERAL.—Section 102 of the Flood Dis-
aster Protection Act of 1973 (42 U.S.C. 4012a) is
amended by adding at the end the following
new subsection:

‘(d) ESCROW OF FLOOD INSURANCE PAY-
MENTS.—

(1) BY REGULATED LENDING INSTITUTIONS.—
Each Federal entity for lending regulation, after
consultation and coordination with the Federal
Financial Institutions Eramination Council,
shall by regulation require that, if a regulated
lending institution requires the escrowing of
tares, insurance premiums, fees, or any other
charges for a loan secured by residential real es-
tate or manufactured homes, all charges for
flood insurance under this title for the property
shall be paid by the borrower to the institution
Jor the duration of the period during which the
regulated lending institution maintains an es-
crow account. Upon receipt of a notice from the
Director or the provider of the insurance that
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insurance premiums, fees, or other charges are
due, the institution shall pay from the escrow
account to the provider of the insurance the
amount of insurance premiums, fees, or other
charges owed.

“(2) BY FEDERAL AGENCY LENDERS.—If a Fed-
eral agency lender requires the escrowing of
tares, insurance premiums, fees, or any other
charges, then any charges for flood insurance
under this title for the residential real estate or
the manufactured home shall be paid by the
borrower to the Federal agency lender for the
duration of the period during which the Federal
agency lender maintains an escrow account.
Upon receipt of a notice from the Director or the
provider of the insurance that insurance pre-
miums, fees, or other charges are due, the Fed-
eral agency lender shall pay from the escrow ac-
count to the provider of the insurance the
amount of insurance premiums, fees or other
charges owed.

“(3) APPLICABILITY OF REAL ESTATE SETTLE-
MENT PROCEDURES ACT.—Escrow accounts used
to collect flood insurance premiums, fees, or
other charges under this subsection shall be sub-
fect to the provisions of section 10 of the Real
Estate Settlement Procedures Act of 1974."".

(b) APPLICABILITY.—Section 102(d) of the
Flood Disaster Protection Act of 1973, as added
by subsection (a), shall apply with respect to
any loan made, increased, extended, or renewed
after the expiration of the I-year period begin-
ning on the date of enactment of this title.

SEC. 623. NOTICE REQUIREMENTS.

Section 1364 of the National Flood Insurance
Act of 1968 (42 U.5.C. 4104a) is amended to read
as follows:

“SEC. 1364. NOTICE REQUIREMENTS.

“fa) LENDING INSTITUTIONS.—Each Federal
entity for lending regulation, after consultation
and coordination with the Federal Financial In-
stitutions Exramination Council, shall by regula-
tion require that before a regulated lending in-
stitution makes, increases, ertends, or renews a
lpan secured by improved real estate or @ manu-
factured home located in an area that has been
identified by the Director as an area of special
flood hazards, the institution shall notify the
borrower of the special flood hazards and of the
need to purchase and maintain flood insurance.

“(b) FEDERAL AGENCY LENDERS.—Before a
Federal agency lender makes, increases, er-
tends, or renews a loan secured by improved real
estate or a manufactured home located in an
area that has been identified by the Director as
an area of special flood hazards, the Federal
agency lender shall notify the borrower of the
special flood hazards and of the need to pur-
chase and maintain flood insurance.

“(¢) PARTICIPATING COMMUNITIES.—The Di-
rector shall by regulation require each partici-
pating community, upon receiving the semi-
annual list prepared by the Director of all revi-
sions to and updates of flood insurance rate
maps made during the preceding 6 months, to
determine whether any properties in their com-
munity have been affected, and to provide an-
nual notice by mail, notice by publication, no-
tice on tar assessments, or notice by other rea-
sonable method, to regulated lending institu-
tions that are knoun to lend in the community,
and to the owners of all properties newly deter-
mined to be, or no longer to be, in an area of
special flood hazards, of the flood insurance
purchase requirements under section 102(b).

‘‘(d) CONTENTS OF NOTICE.—Notification re-
quired by this section shall include a warning,
in a form to be established by the Director, stat-
ing that the real estate or manufactured home
securing the loan is located in an area of special
flood hazards, a description of the flood insur-
ance purchase requirements wunder section
102(b), a statement that flood insurance cov-
erage may be purchased under the National
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Flood Insurance Program and may also be

available from private insurers, and any other

information that the Director considers nec-

essary to carry oul the purposes of the National

Flood Insurance Program.'’.

SEC. 624. PLACEMENT OF FLOOD INSURANCE BY
REGULATED LENDING INSTITUTION,
FEDERAL AGENCY LENDER, OR
SERVICER.

(a) REQUIRED ACTIONS BY 'LENDER.—Section
102 of the Flood Disaster Protection Act of 1973
(42 U.S.C. 4012a), as amended by section 622(a),
is amended by adding at the end the following
new subsection:

“‘{fe) REQUIRED ACTIONS BY LENDER.—

*‘(1) NOTIFICATION TO BORROWER OF LACK OF
COVERAGE.—If, at the time of origination or at
any other time during the term of a loan secured
by improved real estate or by a manufactured
home located in an area that has been identified
by the Director as an area of special flood haz-
ards and in which flood insurance is available
under this title, a regulated lending institution,
Federal agency lender, or servicer determines
that the building or manufactured home and
any personal property securing the loan held or
serviced by the regulated lending institution,
Federal agency lender, or servicer is not covered
by flood insurance, in an amount not less than
the amount required by subsection (b)(1), the
regulated lending institution, Federal agency
lender, or servicer shall notify the borrower, in
a form to be established by the Director, that the
borrower should obtain, at the borrower’s exr-
pense, an amount of flood insurance that is not
less than the amount required by subsection
(b)(1), for the term of the loan. If, not later than
45 days after receiving such notification, the
borrower fails to purchase such flood insurance,
the regulated lending institution, Federal agen-
cy lender, or servicer shall purchase the insur-
ance on behalf of the borrower and may charge
the borrower for the cost of premiums and fees
incurred by the regulated lending institution,
Federal agency lender, or servicer in purchasing
the insurance.

*"(2) REVIEW,—

‘‘(A) BY THE DIRECTOR.—A borrower may re-
quest, based upon the submission of supporting
technical data, that the Director review a deter-
mination that the improved real estate or manu-
factured home securing the loan is located in an
area of special flood hazards. Not later than 45
days after the Director receives the request, the
Director shall review the determination and pro-
vide the borrower with a letter stating whether
or not the property is in an area of special flood
hazards. The determination of the Director shall
be final. If the Director fails to respond to a re-
quest within 45 days, the property shall be
deemed not to be located in an area having spe-
cial flood hazards.

‘‘(B) INSURANCE NOT REQUIRED.—If a person is
provided by the borrower with a letter issued by
the Director pursuant to subparagraph (A) dur-
ing the preceding l-year period, stating that the
property is not in an area of special flood haz-
ards, such person shall have no obligation
under this title to require the purchase of flood
insurance on the property.'.

(b) APPLICABILITY.—

(1) IN GENERAL.—Ezxcept as provided in para-
graph (2), section 102(e) of the Flood Disaster
Protection Act of 1973, as added by subsection
fa), shall apply to all loans outstanding on or
after the date of enactment of this title.

(2) LOANS REGULATED BY THE FARM CREDIT
ADMINISTRATION.—With respect to loans held by
institutions regulated by the Farm Credit Ad-
ministration, section 102(e) of the Flood Disaster
Protection Act of 1973, as added by subsection
(a), shall apply only te loans originating on or
after the date of enactment of this title.
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SEC. 625. STANDARD FLOOD HAZARD DETER-
MINATION FORMS.

(a) IN GENERAL.—Chapter III of the National
Flood Insurance Act of 1968 (42 U.S.C. 4101 et
seq.) is amended by adding at the end the fol-
lowing new section.

“SEC. 1365. STANDARD FLOOD HAZARD DETER-
MINATION FORMS.

“ba) DEVELOPMENT.—The Director, in con-
sultation with the Federal entities for lending
regulation, and after notice and comment, shall
develop a standard flood hazard determination
Jform (hereafter in Lhis section referred to as the
‘determination form') for use in connection with
loans secured by improved real estate or @ man-
ufactured home located in an area of special
flood hazards and in which flood insurance is
available under this title. The determination
form may be maintained in a printed, computer-
ized, or electronic manner.

“(b) DESIGN AND CONTENTS.—The determina-
tion form shall state whether the property is in
an area of special flood hazards, the risk pre-
mium rate classification established for the spe-
cial flood hazard area in which the property is
located, the complete map and panel numbers
for the property, and the date of the map used
for the determination. If the complete map and
panel numbers for the property are not available
because the property is not located in a commu-
nity that is participating in the National Flood
Insurance Program or because no map erists for
the relevant area, the determination form shall
50 state.

““fc) REQUIRED USE.—Each Federal entity for
lending regulation shall by regulation require
the use of the determination form by regulated
lending institutions. Each Federal agency lend-
er shall by regulation provide for the use of the
determination form. The Federal National Mort-
gage Association, the Federal Home Loan Mort-
gage Corporation, and the Federal Agricultural
Mortgage Corporation shall require use of the
determination form by any person from whom
they purchase loans.

“(d) GUARANTEES REGARDING INFORMATION.—
In recording information on a determination
form, a person may rely on information provided
by a third party to the ertent that the third
party guarantees the accuracy of the informa-
tion.

‘“(e) RELIANCE ON PREVIOUS DETERMINA-
TION.—A person or inslitution increasing, er-
tending, renewing, or purchasing a loan may
rely on a previous determination as to whether
property is in a special flood hazard area, if the
previous determination was made not more than
5 years before the date of the transaction, and
the basis for the previous determination has
been set forth on a determination form."".

(b) APPLICABILITY.—Section 1365 of the Na-
tional Flood Insurance Act of 1968, as added by
subsection (a), shall apply to all loans origi-
nated on or after the expiration of the 6-month
period beginning on the date the standard flood
hazard determination form is finalized by the
Director.

SEC. 626. EXAMINATIONS REGARDING COMPLI-
ANCE BY REGULATED LENDING IN-
STITUTIONS.

(a) AMENDMENT TO FEDERAL DEPOSIT INSUR-
ANCE AcT.—Section 10 of the Federal Deposit
Insurance Act (12 U.S.C. 1820) is amended by
adding at the end the following new subsection:

“(h) FLOOD HAZARD INSURANCE COMPLIANCE
BY [INSURED DEPOSITORY INSTITUTIONS RE-
QUIRED.—

“(1) EXAMINATIONS.—The appropriate Federal
banking agency shall, during each scheduled
on-site examination required by this section, de-
termine whether the insured depository institu-
tion is complying with the requirements of the
National Flood Insurance Program.

“(2) REPORT.—Not later than 1 year after the
date of enactment of the National Flood Insur-
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ance Reform Act of 1994, and biannually there-
after for the next 4 years, each appropriate Fed-
eral banking agency shall submit a report to
Congress on compliance by insured depository
institutions with the requirements of the Na-
tional Flood Insurance Program. The report
shall include a description of the methods used
to determine compliance, the number of institu-
tions eramined during the reporting year, a list-
ing and total number of institutions found to be
in noncompliance, actions taken lo correct inci-
dents of noncompliance, and an analysis of
compliance, including a discussion of any
trends, patterns, and problems, and rec-
ommendations regarding reasonable actions to
improve the efficiency of the examinations proc-
esses."".

(b) AMENDMENT TO THE FEDERAL CREDIT
UnioN AcT.—Section 204 of the Federal Credit
Union Act (12 U.S.C. 1784) is amended by add-
ing at the end the following new subsection:

““(e) FLOOD HAZARD INSURANCE COMPLIANCE
BY INSURED CREDIT UNIONS REQUIRED.—

“(1) EXAMINATION.—The Board shall, during
each eramination conducted under this section,
determine whether the insured credil union is
complying with the requirements of the National
Flood Insurance Program.

*(2) REPORT.—Not later than 1 year after the
date of enactment of the National Flood Insur-
ance Reform Act of 1994, and biannually there-
after for the next 4 years, the Board shall sub-
mit a report to Congress on compliance by in-
sured credit unions with the requirements of the
National Flood Insurance Program. The report
shall include a description of the methods used
to determine compliance, the number of insured
credit unions eramined during the reporting
year, a listing and total number of insured cred-
it unions found to be in noncompliance, actions
taken to correct incidents of noncompliance,
and an analysis of compliance, including a dis-
cussion of any trends, patterns, and problems,
and recommendations regarding reasonable ac-
tions to improve the efficiency of the eramina-
tions processes.'".

SEC. 627. PENALTIES AND CORRECTIVE ACTIONS
FOR FAILURE TO REQUIRE FLOOD
INSURANCE, ESCROW, OR NOTIFY.

Section 102 of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a), as amended by sec-
tions 622 and 624, is amended by adding at the
end the following new subsections:

“(f) CIVIL PENALTIES.—

(1) IN GENERAL.—A regulated lending institu-
tion that is found to have a pattern or practice
of violating this section may be assessed a civil
penalty by the appropriate Federal entity for
lending regulation of not more than $350 for
each such violation. A penalty under this sub-
section may be issued only after notice and an
opportunity for a hearing on the record.

'(2) TOTAL AMOUNT.—The total amount of
penalties assessed under this subsection against
a single regulated lending institution for any
calendar year may not exceed $100,000.

‘'(3) SALES OR TRANSFERS.—The subsequent
sale or other transfer of a loan by a regulated
lending institution that has committed a viola-
tion of this section shall not affect the liability
of the transferring institution with respect to
any penalty under this subsection. An institu-
tion shall not be liable for a violation relating to
a loan committed by another institution that
previously held the loan.

*‘(4) 3-YEAR LIMIT.—No penalty may be im-
posed under this subsection after the expiration
of the 3-year period beginning on the date of the
occurrence of the violation.

“(g) ADDITIONAL AcCTIONS.—If a Federal en-
tity for lending regulation determines—

‘(1) that a regulated lending institution has
demonstrated a pattern and practice of non-
compliance in violation of the regulations issued
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pursuant to subsection (b) or subsection (d) or
the notice requirements under section 1364 of the
National Flood Insurance Act of 1968; and

‘“(2) that the regulated lending institution has
not demonstrated measurable improvement in
compliance despite the issuance of penalties
under subsection (f);
the agency may require the regulated lending
institution to take such remedial actions as are
necessary to ensure that the regulated lending
institution is in satisfactory compliance with the
requirements of the National Flood Insurance
Program."’.

SEC. 628. FINANCIAL INSTITUTIONS EXAMINA-
TION COUNCIL.

Section 1006 of the Federal Financial Institu-
tions Eramination Council Act of 1978 (12
U.8.C. 3305) is amended by adding at the end
the following new subsection:

**{g) FLOOD INSURANCE.—The Council shall
consult with and assist the Federal entities for
lending regulation, as such term is defined in
section 1370(a)(7) of the National Flood Insur-
ance Act of 1968, in developing and coordinating
uniform standards and requirements for use by
regulated lending institutions under the Na-
tional Flood Insurance Program.''.

SEC. 629. CONFORMING AMENDMENT.

The section heading for section 102 of the
Flood Disaster Protection Act of 1973 (42 U.S.C.
4012a) is amended to read as follows:

“FLOOD INSURANCE PURCHASE AND COMPLIANCE
REQUIREMENTS AND ESCROW ACCOUNTS'',
Subtitle C—Ratings and Incentives for Com-
munity Floodplain Management Programs
SEC. 631. COMMUNITY RATING SYSTEM AND IN-
CENTIVES FOR COMMUNITY FLOOD-

PLAIN MANAGEMENT.

(a) REQUIREMENT FOR PARTICIPATION IN
FLOOD INSURANCE PROGRAM.—Section 1315 of
the National Flood Insurance Act of 1968 (42
U.5.C. 4022) is amended—

(1) by striking the section heading and insert-
ing the following:

“SEC. 1315. STATE AND LOCAL LAND USE CON-
TROLS."™;

(2) by striking ‘‘After December’ and insert-
ing the following:

‘fa) REQUIREMENT FOR PARTICIPATION IN
FLOOD INSURANCE PROGRAM.—After December'’;
and

(3) by adding at the end the following new
subsection:

“tb) COMMUNITY RATING SYSTEM AND INCEN-
TIVES FOR COMMUNITY FLOODPLAIN MANAGE-
MENT.—

“(1) AUTHORITY AND GOALS.—The Director
shall carry out a community rating system pro-
gram to evaluate the measures adopted by com-
munities voluntarily participating in the com-
munity rating system, to provide incentives for
measures to reduce the risk of flood or erosion
damage that exceed the criteria set forth in sec-
tion 1361, to encourage adoption of more effec-
tive measures to protect natural and beneficial
floodplain functions, floodplain and erosion
management, and to promote the reduction of
Federal flood insurance losses.

“'(2) INCENTIVES.—The program shall provide
incentives in the form of credits on premium
rates for flood insurance coverage in commu-
nities that the Director determines have adopted
and enforced measures to reduce the risk of
flood and erosion damage that erceed the cri-
teria set forth in section 1361. In providing in-
centives under this paragraph, the Director may
provide for credits to flood insurance premium
rates in communities that the Director deter-
mines have—

**(A) implemented measures to protect natural
and beneficial floodplain functions; and

‘'(B) adopted erosion control measures.

““(3) CREDITS.—The credits on premium rates
for flood insurance coverage shall be based on
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the estimated reduction in flood and erosion
damage risks resulting from the measures adopt-
ed by the community under this program. If a
community has received mitigation assistance
under section 1366, the credits shall be phased-
in as determined by the Director."’.

(b) REPORTS.—Two years after the date of en-
actment of this title and biannually thereafter,
the Director shall submit a report to the Con-
gress regarding the program wunder section
1315(a) of the National Flood Insurance Act of
1968. Each report shall include an analysis of
the cost-effectiveness and other accomplish-
ments and shortcomings of the program and any
recommendations of the Director for legislation
regarding the program.

SEC. 632. FUNDING.

Section 1310(a) of the National Flood Insur-
ance Act of 1968 (42 U.5.C. 4017(a)) is amend-
ed—

(1) in paragraph (4), by striking “‘and’ at the
end;

(2) in paragraph (5), by striking the period at
the end and inserting a semicolon,; and

(3) by adding after paragraph (5) the follow-
ing new paragraph:

*“(6) for carrying out the program under sec-
tion 1315(b);"".

SEC. 633. REASONABLE FEES.

A lender may charge a borrower a reasonable

fee for making a flood insurance determination.

Subtitle D—Mitigation of Flood and Erosion
Risks

SEC. 641. MITIGATION ASSISTANCE IN FEDERAL
INSURANCE ADMINISTRATION.

Section 1105(a) of the Housing and Urban De-
velopment Act of 1968 (42 U.S.C. 4129) is amend-
ed—

(1) by striking ‘‘(a) There is hereby" and in-
serting the following:

‘“(a) ESTABLISHMENT.—There is hereby'’; and

(2) by striking subsection (b) and inserting the
following:

‘“(b) COORDINATION OF MITIGATION ACTIVI-
TIES.—The Director shall coordinate all mitiga-
tion activities, including the administration of
the program for mitigation assistance under sec-
tion 1367. These activities shall include the de-
velopment and implementation of various miti-
gation activities and techniques, the provision
of advice and assistance regarding mitigation to
States, communities, and individuals, including
planning assistance under section 1367(d), co-
ordination with other Federal flood and erosion
mitigation efforts, and coordination with State
and local governments and public and private
agencies and organizations for collection and
dissemination of information regarding ero-
sion.".

SEC. 642. AUTHORIZATION OF NATIONAL FLOOD
AND EROSION MITIGATION FUNDS
UNDER SECTION 1362,

Chapter Il of the National Flood Insurance
Act of 1968 (42 U.S.C. 4101 et seq.), as amended
by section 625, is amended by adding at the end
the following new section:

“SEC. 1366. NATIONAL FLOOD AND EROSION MITI-
GATION PROGRAM.

‘“ta) EXPENDITURES.—For flood and erosion
mitigation activities authorized under section
1367, the Director may erpend from the National
Flood Insurance Fund—

‘(1) up to $10,000,000 in the fiscal year ending
September 30, 1994;

“(2) up to $15,000,000 in the fiscal year ending
September 30, 1995;

““(3) up to $20,000,000 in the fiscal year ending
September 30, 1996;

“‘(4) up to $20,000,000 in each fiscal year there-
after; and

*(5) any amounts recaptured under section
1367(i).

‘‘(b) REPORT.—Not later than 1 year after the
date of enactment of the National Flood Insur-
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ance Reform Act of 1994 and biannually there-

after, the Director shall submit a report to the

Congress describing the status of flood and ero-

sion mitigation activities carried out with funds

authorized under this section."".

SEC. 643. STATE AND COMMUNITY MITIGATION
ASSISTANCE PROGRAM.

{a) IN GENERAL.—Chapter I1I of the National
Flood Insurance Act of 1968 (42 U.S.C. 4101 et
seq.), as amended by sections 625 and 642, is
amended by adding at the end the following
new section:

“SEC. 1367. STATE AND COMMUNITY MITIGATION
ASSISTANCE.

“(a) AUTHORITY —The Director shall develop
and implement a financial assistance program
with amounts made available under section 1366
to States and communities for planning and ac-
tivities designed to reduce the risk of flood and
erosion damage to insured structures and to pro-
tect natural and beneficial floodplain functions.

“‘(b) MITIGATION PLAN REQUIREMENT.—To be
eligible to receive financial mitigation assist-
ance, a State or community shall develop, and
have approved by the Director, a flood and ero-
sion risk mitigation plan (hereafter in this sec-
tion referred to as a ‘mitigation plan'), that is
consistent with the criteria established by the
Director under section 1361. The mitigation plan
shall include a comprehensive strategy for miti-
gation activities adopted by the State or commu-
nity following a public hearing.

“(c) NOTIFICATION OF APPROVAL.—Not later
than 120 days after the submission of a mitiga-
tion plan, the Director shall notify the State or
community submitting the plan of the Director's
approval or disapproval of the plan. If the Di-
rector does nol approve a plan, the Director
shall notify the State or community in writing
of the reasons for such disapproval.

“(d) PLANNING ASSISTANCE.—

“(1) IN GENERAL.—The Director shall make
planning assistance available to States and com-
munities for developing mitigation plans.

‘“¢2) FUNDING—From any amounts made
available for use under section 1366 of the Na-
tional Flood Insurance Act of 1968 in any fiscal
year, the Director may wuse not more than
£1,500,000 to provide planning assistance grants
to States or communities lo develop mitigation
plans under this subsection.

*(3) LIMITATIONS.—

“(A) TIMING.—A grant for planning assist-
ance may be awarded to a State or community
once every § years and each grant may cover a
period of I to 3 years.

“(B) AMOUNT.—A grant for planning assist-
ance may not erceed—

(i) 150,000, to any State; or

(i) $50,000, to any community.

'(C) GEOGRAPHIC.—Not more than §300,000
may be awarded to any 1 State and all commu-
nities located in that State for planning assist-
ance in each fiscal year.

‘“(e) ELIGIBLE MITIGATION ACTIVITIES.—The
Director shall determine eligibility for assistance
under this section for mitigation activities that
shall be technically feasible and cost-effective.
These activities may include—

‘“(1) elevation, relocation,
Sfloodproofing of structures;

““(2) the construction, repair, or restoration of
levees, seawalls, and other structures that re-
duce the risk of flood damage;

“(3) erosion control measures including beach
nourishment;

“'(4) acquisition by States and communities of
property substantially damaged by flood for
public use as the Director determines is consist-
ent with d land ma g t and use in
such area; and

“(5) the provision of technical assistance by
States to communities and individuals to con-
duct eligible mitigation activities.

demolition, or
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*“(f) LIMITATIONS ON MITIGATION ASSIST-
ANCE.—

“(1) AMOUNT.—The amount of mitigation as-
sistance provided under subsection (e) may not
exceed in any 5-year period—

“rA) $10,000,000, to any State; or

“(B) $3,300,000, to any community.

“(2) GEOGRAPHIC.—Not more than $20,000,000
may be awarded to any 1 State and all commu-
nities located in that State for mitigation assist-
ance in any 5-year period.

“(g) MATCHING REQUIREMENT.—The Director
may provide mitigation assistance to a State or
community in an amount not to erceed 3 times
the amount that the State or community cer-
tifies, as the Director shall require, that the
State or community will contribute from other
funds to carry out mitigation planning under
subsection (d) and eligible activities under sub-
section (e).

“(h) OVERSIGHT OF MITIGATION PLANS—The
Director shall conduct oversight of recipients of
mitigation assistance to ensure that the mitiga-
tion assistance is used in compliance with ap-
proved plans.

“(i) RECAPTURE.—If the Director determines
that a State or community that has received
mitigation assistance has not carried out the
mitigation activities as set forth in the mitiga-
tion plan, the Director shall recapture any un-
exrpended amounts and deposit the amounts in
the Fund.

““(j) DEFINITION OF COMMUNITY.—For pur-
poses of this section, the term 'community’
means a political subdivision that has zoning
and building code jurisdiction over a particular
area of special flood hazards, and that is par-
ticipating in the National Flood Insurance Pro-
gram.

“‘(k) PREFERENCES FOR MITIGATION GRANTS TO
COMMUNITIES.—

*(1) COST-BENEFIFICIAL PLANS.—In providing
mitigation grants to communities under this sec-
tion, the Director shall give preference to com-
munities with mitigation plans that are the most
cost-beneficial to the Flood Insurance Fund.

“(2) ADDITIONAL CRITERIA.—Subject to para-
graph (1), the Director will also give preference
to communities that—

“(A) have the highest rates of participation by
property owners in the Federal flood insurance
program;

‘““CB) have gualified for credits on premium
rates under section 1315(b); and

“{C) have erperienced repetitive losses that
have been most costly to the Fund.,".

(b) REGULATIONS.—Not later than 6 months
after date of enactment of this title, the Director
shall issue regulations implementing section 1367
of the National Flood Insurance Act of 1968, as
added by subsection (a).

SEC. 644. REPEAL OF PROGRAM FOR PURCHASE
OF CERTAIN INSURED PROPERTIES.

(a) REPEAL.—Section 1362 of the National
Flood Insurance Act of 1968 (42 U.5.C. 4103) is
repealed.

{(b) TRANSITION.—Notwithstanding the repeal
under subsection (a), the Director may continue
to purchase property under subsections (a) and
(b) of section 1362 of the National Flood Insur-
ance Act of 1968, as such section eristed imme-
diately before the date of enactment of this title,
for a period of 1 year beginning on the date of
enactment of this title.

SEC. 645. TERMINATION OF EROSION THREAT-
ENED STRUCTURES PROGRAM.

(a) IN GENERAL.—Section 1306 of the National
Flood Insurance Act of 1968 (42 U.5.C. 4013) is
amended by striking subsection (c).

(b) TRANSITION.—The Director may pay
amounts under flood insurance contracts for
demolition or relocation of structures as pro-
vided in section 1306(c) of the National Flood
Insurance Act of 1968 (as in effect immediately
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before the date of enactment of this title) only

during the l-year period beginning on the date

of enactment of this title.

SEC. 646. CONGRESSIONAL FINDINGS AND DEC-
LARATION OF PURPOSE UNDER THE
NATIONAL FLOOD INSURANCE ACT
OF 1968.

Section 1302 of the National Flood Insurance
Act of 1968 (42 U.S.C. 4001) is amended by strik-
ing subsection (g).

Subtitle E—Flood Insurance Task Force
SEC. 651. FLOOD INSURANCE INTERAGENCY TASK
FORCE.

(a) ESTABLISHMENT.—There is established an
interagency task force to be known as the Flood
Insurance Task Force (hereafter in this title re-
ferred to as the “Task Force'’).

(b) MEMBERSHIP.—

(1) IN GENERAL.—The Task Force shall consist
of 13 members, who shall be the designees of—

(A) the Director;

(B) the Federal Housing Commissioner;

(C) the Secretary of Veterans Affairs;

(D) the Administrator of the Farmers Home
Administration;

(E) the Administrator of the Small Business
Administration;

(F) each member of the Federal Financial In-
stitutions Examination Council;

(G) the chairman of the Board of Directors of
the Federal Home Loan Mortgage Corporation;

(H) the chairman of the Board of Directors of
the Federal National Mortgage Association; and

(1) the chairman of the Federal Agricultural
Mortgage Corporation.

(2) QUALIFICATIONS.—Members of the Task
Force shall be designated for membership on the
Task Force by reason of demonstrated knowl-
edge and competence regarding the National
Flood Insurance Program.

(c) DUTIES.—The Task Force shall—

(1) make recommendations to the head of each
Federal agency and corporation referred to
under subsection (b)(1) regarding the establish-
ment or adoption of standardized enforcement
procedures among such agencies and corporg-
tions responsible for enforcing compliance with
the requirements under the National Flood In-
surance Program to ensure the fullest possible
compliance with such requirements;

(2) study the extent to which Federal agencies
and the secondary mortgage market can provide
assistance in ensuring compliance with the re-
quirements under the National Flood Insurance
Program;

(3) study the ertent to which eristing pro-
grams of Federal agencies and corporations for
compliance with the requirements under the Na-
tional Flood Insurance Program can sServe as a
model for other Federal agencies responsible for
enforcing compliance, and submit to the Con-
gress a report describing the study and any con-
clusions;

(4) study—

(A) the extent to which the flood insurance
premium rate structure could be revised to—

(i) minimize existing premium rate subsidies;

(ii) reduce or eliminate disaster assistance
payments in high-risk erosion areas;

(iii) incorporate premium rate adjustments for
erosion hazards; and

(iv) account for catastrophic loss events; and

(B) how changes in the premium rate struc-
ture could potentially impact other Federal dis-
aster assistance programs;

(5) propose strategies to establish an actuar-
ial-based premium structure to account for all
insurable risks identified under the National
Flood Insurance Act of 1968, as amended by this
title; and

(6) develop guidelines regarding enforcement
and compliance procedures, based on the studies
and findings of the Task Force and publishing
the guidelines in a usable format.

5551

(d) REPORTS.—Not later than 2 years after the
date of enactment of this title, the Task Force
shall transmit to the Congress a report describ-
ing its studies and any conclusions.

(e) COMPENSATION.—Members of the Task
Force shall receive no additional compensation
by reason of their service on the Task Force.

(f) CHAIRPERSON.—The Director shall select 1
member to serve as the chairperson of the Task
Force (hereafter in this section referred to as the
“Chairperson’’).

(g) MEETINGS AND ACTION.—The Task Force
shall meet at the call of the Chairperson or a
majority of the members of the Task Force and
may take action by a vote of the majority of the
members. The Federal Insurance Administrator
shall coordinate and call the initial meeting of
the Task Force.

(h) OFFICERS.—The Chairperson may appoint
officers to carry out the duties of the Task Force
under subsection (c).

(i) STAFF OF FEDERAL AGENCIES.—Upon the
request of the Chairperson, the head of any of
the Federal agencies and corporations referred
to in subsection (b)(1) may detail, on a non-
reimbursable basis, any of the personnel of the
agency to the Task Force to assist the Task
Force in carrying out its duties under this title.

(7) POWERS.—In carrying out this section, the
Task Force may hold hearings, sit and act at
times and places, take testimony, receive evi-
dence and assistance, provide information, and
conduct research as the Task Force considers
appropriate,

(k) TERMINATION.—The Task Force shall ter-
minate 2 years after the date on which all mem-
bers of the Task Force have been designated
under subsection (b)(1).

Subtitle F—Miscellaneous Provisions
SEC. 661. MAXIMUM FLOOD INSURANCE COV-
ERAGE AMOUNTS.

(a) IN GENERAL.—Section 1306(b) of the Na-
tional Flood Imsurance Act of 1968 (42 U.S.C.
4013(b)) is amended—

(1) in paragraph (1)(A)—

(4) by inserting ‘‘and’’ at the end of clause
(i); and

(B) by striking clause (iii);

(2) by striking subparagraph (B) of paragraph
(1) and inserting the following new subpara-
graph:

‘(B) in the case of any nonresidential prop-
erty, including churches—

(i) 100,000 aggregate liability for each struc-
ture; and

“(ii) $100,000 aggregate liability for any con-
tents related to each structure;”';

(3) by striking subparagraph (C) of paragraph
(1);

(4) in paragraph (2), by striking ‘'so as to en-
able' and all that follows through the end of
the paragraph and inserting "‘up to an amount,
including the limits specified in clause (i) of
paragraph (1)(A), of $250,000 multiplied by the
number of dwelling units in the building;"’;

(5) in paragraph (3), by striking ‘“‘so as to en-
able'' and all that follows through the end of
the paragraph and inserting “‘up to an amount
of $90,000 for any single-family dwelling and
240,000 for any residential structure containing
more than one dwelling unit;"'; and

(6) by striking paragraph (4) and inserting the
Sfollowing new paragraph:

“(4) in the case of any nonresidential prop-
erty, including churches, additional flood insur-
ance in excess of the limils specified in clauses
(i) and (ii) of paragraph (1)(B) shall be made
available to every insured upon renewal and
every applicant for insurance up to an amount
of $2400,000 for each structure and $2,400,000
Jor any contents related to each structure;
and’’.

(b) ACTUARIAL RISK PREMIUMS ON REPETITIVE
L0sS STRUCTURES.—Section 1306(b) of the Na-
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tional Flood Imsurance Act of 1968 (42 U.S.C.
4013(b)) is amended—

(1) in paragraph (5), by striking "‘and'" at the
end; and

(2) by striking paragraph (6) and inserting the
Jollowing new paragraph:

“(6) upon determining that a property is a re-
petitive loss structure, and after making a pay-
ment to the insured under section 1304(e), the
Director shall charge the applicable risk pre-
mium rate for flood insurance based on consid-
eration of the risk involved and accepted actu-
arial principles under section 1307(a)(1), except
that the Director may not increase the premium
rate above the level authorized in paragraph (7);
and'’.

(c) ANNUAL 10-PERCENT PREMIUM RATE IN-
CREASE CAP.—Section 1306(b) of the National
Flood Insurance Act of 1968 (42 U.S.C. 4013(b))
is amended by adding at the end the following:

“(T) the Director may not increase the pre-
mium rate applied to a structure in any 12-
month period by more than 10 percent over the
rate previously applied to that structure during
the preceding 12-month period."".

(d) CONFORMING  AMENDMENTS.—Section
1306¢b)(5) of the National Flood Insurance Act
of 1968 (42 U.S.C. 4013(b)(5)) is amended—

(1) by striking "'(A), (B), or (C)"" and inserting
“(d) or (B)'"; and

{2) by striking “(1}(C),".

SEC. 662, ADDITIONAL COVERAGE FOR COMPLI-
ANCE WITH LAND USE AND CON-
TROL MEASURES.-

(a) IN GENERAL.—Section 1304 of the National
Flood Insurance Act of 1968 (42 U.S.C. 4011) is
amended—

(1) by redesignating subsection (b) as sub-
section (c); and

(2) by inserting after subsection (a) the follow-
ing new subsection:

“(b) The national flood insurance program es-
tablished pursuant to subsection (a) shall enable
the purchase of insurance to cover the cost of
compliance with land use and control measures
for—

“(1) properties that are repetitive loss struc-
tures;

“(2) properties that have flood damage in
which the cost of repairs equals or erceeds 50
percent of the value of the structure at the time
of the flood event; and

*'(3) properties that have sustained flood dam-

age on multiple occasions, if the Director deter-
mines that it is cost-effective and in the best in-
terests of the National Flood Insurance Fund to
require compliance with the land use and con-
trol measures.
The Director shall impose a surcharge on each
insured of not more than $50 per policy to pro-
vide cost of compliance coverage in accordance
with the provisions of this subsection.".

(b) ApPPLICABILITY —The provisions of sub-
section (a) shall apply only to structures that
sustain flood-related damage after the date of
enactment of this title.

SEC. 663. FLOOD INSURANCE PROGRAM AR-
RANGEMENTS WITH PRIVATE INSUR-
ANCE ENTITIES.

Section 1345(b) of the National Flood Insur-
ance Act of 1968 (42 U.S.C. 4081(b)) is amended
by striking the period at the end and inserting
the following: *“‘and without regard to the provi-
sions of the Federal Advisory Committee Act.”.
SEC. 664. UPDATING OF FLOOD INSURANCE RATE

MAPS.

Section 1360 of the National Flood Insurance
Act of 1968 (42 U.S.C. 4101) is amended by add-
ing at the end the foll g new subsections:

“(e) ASSESSMENT OF NEED To UPDATE
AREAS.—

‘(1) PERIODIC ASSESSMENTS.—Not less than
once during each 5-year period (the first such
period beginning on the date of enactment of
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the National Flood Insurance Reform Act of
1994), or more often as the Director determines
necessary, the Director shall assess the need to
revise and update each flood insurance rate
map, based on an analysis of all natural haz-
ards affecting flood risks.

“(2) UPON REQUEST.—Upon the request of a

State or community stating that a flood insur-
ance rate map needs revision or updating, the
Director shall review and update the flood in-
surance rate map for the State or community.
The Director may require the State or commu-
nity to pay a portion of the cost of updating the
map,
CU() AVAILABILITY.—To promote compliance
with the requirements of this title, the Director
shall make flood insurance rate maps and relat-
ed information available free of charge to Fed-
eral agencies and to State agencies directly re-
sponsible for coordinating the National Flood
Insurance Program and lo appropriate rep-
resentatives of communities participating in the
National Flood Insurance Program, and at a
reasonable cost to all other persons pursuant to
section 1310.

“(g) NOTIFICATION.—The Director shall pub-
lish in the FEDERAL REGISTER or by other com-
parable method, notice of each revision to or up-
date of a flood insurance rate map, issued in the
form of a Letter of Map Amendment or Letter of
Map Revision. Each map revision or update
shall become effective upon publication. Such
comparable methods shall include all pertinent
information, provide for regular and frequent
distribution, and be at least as accessible to map
users as the Federal Register. Notices published
in the Federal Register, or otherwise, shall also
include information on how to obtain copies of
the revisions or updates.

“(h) AVAILABILITY.—On March 1 and October
1 of each year, the Director shall publish sepa-
rately and make available in their entirety with-
in a compendium, all revisions to and updates of
flood insurance rate maps and all Letters of
Map Amendment and Letters of Map Revision
that were published in the Federal Register or
distributed through other comparable methods
during the preceding 6 months, free of charge,
to Federal agencies, States, and communities
participating in the National Flood Insurance
Program pursuant to section 1310 and at cost to
all other persons.”'.

SEC. 665. EVALUATION OF EROSION HAZARDS.

{a) IN GENERAL.—As soon as practicable and
not later than 2 years after the date of enact-
ment of this Act, the Director shall submit to
Congress a report—

(1) listing all communities that are likely to be
identified as having an erosion hazard areas;

(2) estimating the amount of flood insurance
claims attributable to erosion;

(3) assessing the full economic impact of ero-
sion on the National Flood Insurance Fund;

(4) measuring the costs and benefits of ex-
penditures necessary from the National Flood
Insurance Fund to complete mapping of erosion
hazard areas.

(b) AUTHORIZATION TO MAP EROSION HAZARD
AREAS.—In developing an estimate of the
amount of flood insurance claims attributable to
erosion pursuant to subsection (a), the Director
is authorized to map a statistically valid and
representative number of communities with ero-
sion hazard areas throughout the United States,
including coastal, Great Lakes and riverine
areas.

(c) ECONOMIC IMPACT STUDY.—The report re-
quired under subsection (a)—

(1) shall assess the economic impact of—

(A) erosion on communities likely to be identi-
fied as having erosion hazard areas; and

(B) the denial of flood insurance and the es-
tablishment of actuarial rates in communities
likely to be identified as having erosion hazard
areas;
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{2) shall be prepared by an independent pri-
vate sector firm;

(3) provide for consultation with a statis-
tically valid and representative number of com-
munities likely to be identified as having erosion
hazard areas; and

(4) address all significant economic factors,
including the impact on—

(A) the value of residential and commercial
properties in communities with erosion hazards;

(B) community tar revenues due to potential
changes in property values or commercial activ-
ity;

(C) employment, including the potential loss
or gain of eristing and new jobs in the commu-
nity,;

(D) eristing businesses and fulure economic
development, and

(E) the estimated cost of Federal and State
disaster assistance to flood victims.

(d) COST AND BENEFITS OF MAPPING.—The re-
port required under subsection (a), shall—

(1) measure the costs and benefits of mapping
erosion hazard areas based upon the Director's
estimate of the actual and prospective amount
of flood insurance claims attributable to erosion.
If the Director determines that the savings to
the National Flood Insurance Fund will exceed
the cost of mapping erosion hazard areas, the
Director shall assess whether the expenditures
to map erosion hazard areas is the most cost-
beneficial use of flood insurance premiums in
light of alternative uses of those funds, includ-
ing—

(A) funding the mitigation assistance program
under section 1367 of the National Flood Imsur-
ance Act of 1968 (as added by section 643 of this
Act);

(B) funding additional coverage for compli-
ance with land use and control measures under
section 1304(b) of the National Flood Insurance
Act of 1968 (as added by section 662 of this Act);
and

{C) revising and updating flood insurance rate
maps under section 1360(e) of the National
Flood Insurance Act of 1968 (as added by sec-
tion 664 of this Act).

(2) measure the costs and benefits of mapping
erosion, other than those directly related to the
financial condition of the National Flood Insur-
ance Program, and the cost of not mapping ero-
sion.

(e) DEFINITION.—For purposes of this section
the term “‘erosion hazard area" means, based on
erosion rate information and other historical
data available, an area where erosion or avul-
sion is likely to result in damage to or loss of
buildings and infrasturcture within a 60-year
period.

(f) AUTHORIZATION OF APPROPRIATION.—
There are authorized to be appropriated to the
Director $5,000,000 to carry out this section.

SEC. 666. COORDINATION OF FLOOD INSURANCE
RATE MAP REVISIONS AND UPDATES
WITH COASTAL ZONE MANAGEMENT
PROGRAMS.

IN GENERAL.—In the implementation of revi-
sions to and updates of flood insurance rate
maps, the Director shall consult and share in-
formation with the Under Secretary of Com-
merce for Oceans and Atmosphere and rep-
resentatives from State coastal zone manage-
ment programs.

SEC. 667. TB‘((.‘:IIIII.\HGAL MAPPING ADVISORY COUN-

(a) ESTABLISHMENT.—There is established a
council to be known as the Technical Mapping
Advisory Council (hereafter in this section re-
ferred to as the “'Council”’).

(b) MEMBERSHIP.—

(1) IN GENERAL.—The Council shall consist of
the Director, or the Director's designee, and 12
additional members to be appointed by the Di-
rector or his designee, and shall include—
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(A) the Under Secretary of Commerce for
Oceans and Atmosphere (or his or her designee);

(B) a member of recognized surveying and
mapping professional associations and organi-
zations;

(C) a member of recognized professional engi-
neering associations and organizations;

(D) a member of recognized professional asso-
ciations or organizations representing flood haz-
ard determination firms;

(E) a representative of the United States Geo-
logic Survey;

(F) a representative of State geologic survey
programs;

(G) a representative of State national flood in-
surance coordination offices;

(H) a representative of the Federal National
Mortgage Association and the Federal Home
Loan Mortgage Corporation; and

(1) a representative of a regulated lending in-
stitution.

(2) QUALIFICATIONS.—Members of the Council
shall be appointed based on their demonstrated
knowledge and competence regarding surveying,
cartography, remote sensing, geographic infor-
mation systems, or the technical aspects of pre-
paring and using flood insurance rate maps.

(c) DuTiES.—The Council shall—

(1) make recommendations to the Director on
how lo improve in a cost-effective manner the
accuracy, general quality, ease of use, and dis-
tribution and dissemination of flood insurance
rate maps,

(2) recommend to the Director mapping stand-
ards and guidelines for flood insurance rate
maps,; and

(3) transmit an annual report to the Direclor
describing—

(A) the activities of the Council;

(B) an evaluation of the status and perform-
ance of flood insurance rate maps and mapping
activities to revise and update flood insurance
rate maps, as established by the amendments
made under section 664; and

(C) as 1y of rec
the Council to the Director.

(d) CHAIRPERSON.—The members of the Coun-
cil shall elect 1 member to serve as the chair-
person of the Council (hereafter in this section
referred to as the "'Chairperson’).

(e) COORDINATION.—To ensure that the Coun-
cil’s recommendations are consistent to the maz-
imum ertent practicable with national digital
spatial data collection and management stand-
ards, the Chairperson shall consult with the
‘Chairperson of the Federal Geographic Data
Committee (established pursuant to OMB Cir-
cular A-16).

(f) COMPENSATION.—Members of the Council
shall receive no additional compensation by rea-
son of their service on the Council.

{g) MEETINGS AND ACTIONS.—

(1) IN GENERAL—The Council shall meet not
less than twice each year at the reguest of the

dations made by
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(k) TERMINATION.—The Council shall termi-
nate 5 years after the date on which all members
of the Council have been appointed under sub-
section (b)(1).

SEC. 668. FUNDING FOR INCREASED ADMINISTRA-
TIVE AND OPERATIONAL RESPON-
SIBILITIES.

(a) AVAILABILITY OF FUND.—Section 1310(a) of
the National Flood Imsurance Act of 1968 (42
U.8.C. 4017(a)), as amended by section 632, is
amended in the matter preceding paragraph (1),
by inserting “‘(ercept as otherwise provided)"
after “without fiscal year limitation'".

(b) CREDITS OF FUND.—Section 1310(b) of the
National Flood Insurance Act of 1968 (42 U.S.C.
4017(b)) is amended—

(1) in paragraph (5), by striking “‘and' at the
end;

(2) by redesignating paragraph (6) as para-
graph (7); and

(3) by inserting after paragraph (5) the follow-
ing new paragraph: 3

“(6) any penalties collected under section
102(f) of the Flood Disaster Protection Act of
1973; and"".

SEC. 669. SEPARATE ACCOUNT FOR NATIONAL
FLOOD INSURANCE FUND.

Section 1310(a) of the National Flood Insur-
ance Act (42 U.8.C. 4017(a)) is amended by in-
serting before “which shall be available™ the
Sollowing: “‘which shall be maintained in the
Treasury as an account separate from any other
Junds available to the Director, and'".

SEC. 670. NONWAIVER OF FLOOD PURCHASE RE-
QUIREMENT FOR RECIPIENTS OF
FEDERAL DISASTER ASSISTANCE.

Section 311(b) of the Robert T. Stafford Disas-
ter Relief and Emergency Assistance Act (42
U.S.C. 5154(b)) is amended by adding at the end
the following: “The requirements of this sub-
section may not be waived under section 301.".
SEC. 671. INSURANCE WAITING PERIOD.

Section 1308 of the National Flood Insurance
Act of 1968 (42 U.S.C. 4014) is amended by add-
ing at the end the following new subsection:

“fe)(1) The Director shall establish a waiting
period of not less than 10 days from the present-
ment of pay t of a pr for the initial
purchase of flood insurance under this title.
Flood insurance coverage shall not be available
with respect to any claim for damage incurred
during such waiting period.

**(2) This subsection shall not apply to the ini-
tinl purchase of flood insurance under this title
when the purchase of insurance is in connection
with the making, increasing, ertension, or re-
newal of a loan."".

SEC. 672. AGRICULTURAL STRUCTURES.

Section 1361 of the National Flood Insurance
Act of 1968 (42 U.S.C. 4102) is amended by add-
ing at the end the following new subsection:

*"(d) AGRICULTURAL STRUCTURES.—

‘(1) EXEMPTION FROM FLOODWAY ACTIVITY
RESTRICTIONS.—Notwithstanding any other pro-

Chairperson or a majority of its members and
may take action by a vote of the majority of the
members

(2) INITIAL MEETING.—The Director, or a per-
son designated by the Director, shall request
and coordinate the initial meeting of the Coun-
cil,

(h) OFFICERS.—The Chairperson may appoint
officers to assist in carrying out the duties of
the Council under subsection (c).

(i} STAFF OF THE FEDERAL EMERGENCY MAN-
AGEMENT AGENCY—Upon the request of the
Chairperson, the Director may detail, on a non-
reimbursable basis, personnel of the Federal
Emergency Management Agency to assist the
Council in carrying out its duties.

(i) POWERS.—In carrying out this section, the
Council may hold hearings, receive evidence and
assistance, provide information, and conduct re-
search as it considers appropriate.

vision of law, the adequate land use and control
measures adopted in an area (or subdivision
thereof) pursuant to section 1315(a) may pro-
vide, at the discretion of the appropriate State
or local authority, for the repair and restoration
to pre-damaged conditions of an agricultural
structure that—

‘(A) is a repetitive loss structure; or

“(B) has incurred flood-related damage to the
extent that the cost of restoring the structure to
its pre-damaged condition would equal or erceed
50 percent of the market value of the structure
before the damage occurred.

“(2) DEFINITIONS.—For purposes of this sub-
section—

“{A) the term ‘agricultural structure’ means
any structure used erxclusively in connection
with the production, harvesting, storage, rais-
ing, or drying of agricultural commodities; and

‘“(B) the term ‘agricultural commodities’
means agricultural commodities and livestock." .

5553

SEC. 673. IMPLEMENTATION REVIEW BY THE DI-
RECTOR.

Section 1320 of the National Flood Insurance
Act of 1968 (42 U.S.C. 4027) is amended—

(1) by striking “‘The Director' and inserting
““fa) IN GENERAL.—The Director''; and

(2) by adding at the end the following new
subsection:

*'(b) EFFECTS OF FLOOD INSURANCE PRO-
GRAM.—The Director shall include, as part of
the biennial report submitied under subsection
(a), a chapter reporting on the effects on the
flood insurance program observed through im-
plementation of requirements wunder the Na-
tional Flood Insurance Reform Act of 1994."".
SEC. 674. REGULATIONS.

The Director and the head of any appropriate
Federal agency may each issue any regulations
necessary to carry out the applicable provisions
of this title and the applicable amendments
made by this title.

SEC. 675. PR:‘.::::J;H‘ED FLOOD DISASTER ASSIST-

(a) GENERAL PROHIBITION.—Notwithstanding
any other provision of law, no Federal disaster
relief assistance made available in a flood disas-
ter area may be used to make a payment (in-
cluding any loan assistance payment) to a per-
son for repair, replacement, or restoration for
damage to any personal, residential, or commer-
cial property if that person at any time has re-
ceived flood disaster assistance that was condi-
tional on the person first having obtained flood
insurance under applicable Federal law and
subsequently having failed to obtain and main-
tain flood insurance as required under applica-
ble Federal law on such property.

(b} AMENDMENT TO THE FLOOD DISASTER PRO-
TECTION AcCT OF 1973.—Section 102(a) of the
Flood Disaster Protection Act of 1973 (42 U.S.C.
4012a(a)) is amended—

(1) by striking '', during the anticipated eco-
nomic or useful life of the project,”’; and

(2) by adding at the end the following: ''The
requirement of maintaining flood insurance
shall apply during the life of the property, re-
gardless of transfer of ownership of such prop-
erty.”.

(c) DEFINITION.—For purposes of this section,
the term “‘flood disaster area’' means an area
with respect to which—

(1) the Secretary of Agriculture finds, or has
found, to have been substantially affected by a
natural disaster in the United Stales pursuant
to section 321(a) of the Consolidated Farm and
Rural Development Act (7 U.S.C. 1961(a)); or

(2) the President declares, or has declared, the
eristence of a major disaster or emergency pur-
suant to the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C. 5121 et
seq.), as a result of flood conditions eristing in
or affecting that area.

(d) EFFECTIVE DATE.—The amendments made
by this section shall apply to disasters declared
after the date of enactment of the National
Flood Insurance Reform Act of 1994.

TITLE VII—GENERAL PROVISIONS

SEC. 701. STUDY OF EFFECT OF THE NORTHERN
SPOTTED OWL ON SMALL BUSINESS
CONCERNS.

(a) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term *“‘Administrator'’ means the Ad-
ministrator of the Small Business Administra-
tion; and

(2) the term ‘“‘small business concerns' has the
same meaning as in section 3 of the Small Busi-
ness Act.

(b) BUSINESS StUDY.—The Administrator in
consultation with the Secretary of the Interior
shall conduct a study that analyzes—

(1) the nature and extent of economic losses to
small business concerns in the forest products
industry that have occurred as a result of the
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designation of the Northern spotted owl as a
threatened species pursuant to section 4 of the
Endangered Species Act of 1973, or that are rea-
sonably likely to occur in the future;

(2) the ability of small business concerns lo re-
coup the fair market value of equipment and
other property employed in the harvest and
processing of timber prior to the listing of the
Northern spotted owl as a threatened species;
and

(3) the ability of small business concerns in
the affected area to offer alternative products or
services for which there is a ready or likely suit-
able market.

(c) REPORT.—

(1) IN GENERAL.—Not later than 6 months
after the date of enactment of this section, the
Administrator and the Secretary of the Interior
shall submit a report of the results of the study
conducted under subsection (¢) to the President
and to the relevant committees of the Senate
and the House of Representatives.

(2) OPTIONS.—The repori shall include options
Jor Congress and the President for compensating
small business concerns for economic losses and
for promoting business transition and diver-
sification.

(3) CONSULTATION.—In preparing the report,
the Administrator and the Secretary of the Inte-
rior shall consult with small business concerns
in the forest products industry, and shall solicit
comments from the public.

SEC. 702. NEGATIVE INFORMATION ABOUT
CONSUMER.

Section 609(a) of the Fair Credit Reporting Act
(15 U.S.C. 1681g(a)) is amended by adding after
paragraph (3) the following:

“'(4) The dates, original payees, and amounts
of any checks upon which is based any negative
information about the consumer included in the
file at the time of the disclosure.”.

SEC. 703. UNITED NATIONS RESOLUTIONS CON-
CERNING JERUSALEM.

(a) FINDINGS.—The Congress finds that—

(1) for three thousand years Jerusalem has
been the focal point of jewish religious devotion;

(2) Jerusalem is also considered a holy city by
the members of other religious faiths,

(3) the once thriving Jewish community of the
historic Old City of Jerusalem was driven out by
force during the 1948 Arab-Israeli War;

(4) from 1948 to 1967, Jerusalem was a divided
city and Israeli citizens of all faiths as well as
Jewish citizens of all states were denied access
to holy sites in the area controlled by Jordan;

(5) in 1967, Jerusalem was reunited during the
conflict known as the Sir Day War;

(6) since 1967, Jerusalem has been a united
city administered by Israel and persons of all re-
ligious faiths have been guaranteed full access
to holy sites within the city;

(7) in 1990, the United States Senate and
House of Representatives overwhelmingly adopt-
ed Senate Concurrent Resolution 106 and House
Concurrent Resolution 290 declaring that Jeru-
salem, the capital of Israel, '‘'must remain an
undivided city'";

(8) the Vice President has stated the Adminis-
tration's intention not to "‘forget the meaning of
Jerusalem’';

(9) the Secretary of State recently reiterated
United States opposition to attempls in the
United Nations to refer to Jerusalem as '‘occu-
pied territory’';

(10) it is reported that the United Nations Se-
curity Council may consider a resolution con-
demning the Hebron massacre but which also re-
fers to Jerusalem as “‘occupied’’ territory.

(b) SENSE OF CONGRESS—Therefore, it is the
sense of the Congress that—

(1) the Administration should be commended
for its efforts not to “‘forget the meaning of Je-
rusalem'’ and to oppose attempts in the United
Nations to refer to Jerusalem as “‘occupied’ ter-
ritory;
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(2) sacrificing core principles for short term
objectives will ultimately retard, not advance,
the peace process;

(3) the United States should exercise its veto
in the United Nations Security Council on any
Security Council resolution that states or im-
plies that Jerusalem is “occupied"’ territory.
SEC. 704, AMENDMENT TO THE FEDERAL RE-

SERVE ACT.

SECTION 11.—Section 11 of the Federal Reserve
Act (12 U.S.C. 248) is amended by inserting at
the end thereof the following new subsection:

“(p) AUTHORITY.—The Board of Governors of
the Federal Reserve System and the Federal
Open Market Committee may each act in the
Board's or the Committee’s own name and
through the Board's or the Committee's own at-
torneys in enforcing any provision of this title,
regulations thereunder, or any other law or reg-
ulation, or in any action, suit, or proceeding to
which the Board of Governors of the Federal
Reserve System or the Federal Open Market
Commitlee is a party.".

SEC. 705. OVERSIGHT HEARINGS.

It is the sense of the Senate that—

(a) Congress has a constitutional obligation to
conduct oversight of matters relating to the op-
erations of the Government, including matters
related to any governmental investigations
which may, from time to time, be undertaken.

(b) the Majority Leader and the Republican
Leader should meet and determine the appro-
priate timetable, procedures, and forum for ap-
propriate Congressional oversight, including
hearings on all maiters related to ‘‘Madison
Guaranty Savings and Lean Association
("MGS&L'), Whitewater Development Corpora-
tion and Capital Management Services Inc.
(‘CMS’).".

(c) no witness called to testify at these hear-
ings shall be granted immunity under sections
6002 and 6005 of title 18, United States Code,
over the objection of Special Counsel Robert B.
Fiske, Jr.

(d) the hearings should be structured and
sequenced in such a manner that in the judg-
ment of the Leaders they would not interfere
with the ongoing investigation of Special Coun-
sel Robert B. Fiske, Jr.

SEC. 706, INSURANCE TRANSFER AGREEMENT.

(a) SENSE OF SENATE—IL is the sense of the
Senate that no insurer shall enter into a trans-
fer agreement or transfer a contract of insur-
ance pursuant to a transfer agreement unless
the transferring insurer has first provided or
caused to be provided to each policyholder of
the insurer affected by the agreement a notice of
the intent of the insurer to transfer the contract
of insurance held by such policyholder.

(b) FORM OF NOTICE.—The notice shall be sent
by first-class mail, addressed to the last known
address of the policyholder or to the address to
which premium notices or other policy docu-
ments are sent or, with respect to home service
business, by personal delivery with acknowl-
edged receipt. A notice of intent to transfer shall
also be sent to the transferring insurer's agent
or broker of record on the affected policy.

(c) CONTENT OF NOTICE—The notice required
by subsection (a) shall state or provide—

(1) the date the intended transfer and nova-
tion of the contract of insurance of the policy-
holder is proposed to take place and become ef-
fective;

{2) the name, address, and telephone number
of the transferring insurer and the assuming in-
surer under the proposed transfer agreement;

(3) that the transfer and novation of the in-
surance contract of the policyholder cannot
take effect without the written consent of the
policyholder, except as provided in section 5 of
this Act;

(4) the procedures and any time limitation for
consenting to the transfer and novation;
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(5) a summary informing the policyholder re-
garding any adverse effect that the policyholder
might erperience as a result of consenting to the
transfer and novation;

(6) a statement that, without the written con-
sent of the policyholder, the transferring insurer
will remain as the insurance company of the
policyholder or beneficiary, ercept as provided
in section 5 of this Act;

(7) a statement that the assuming insurer is li-
censed to write the tyupe of business being trans-
ferred in the State where the policyholder re-
sides, or is otherwise authorized, under applica-
ble law, to assume such business;

(8) the name, address, and telephone number
of the person designated by the transferring in-
surer as the person for receiving the written
consent of the policyholder affected by the pro-
posed transfer and novation;

(9) the address and telephone number of the
chief insurance regulatory official of the State
in which the policyholder resides;

(10) financial data for the transferring insurer
and the assuming insurer involved in the pro-
posed transfer agreement, including—

(A)(i) the ratings, together with enough infor-
mation to understand where the ratings fall
within the range of rating categories of each
rating agency, for the last 5 years, if available,
or if not available for 5 years, for such lesser pe-
riod as is available, from each nationally recog-
nized insurance company rating organization
that has rated the insurer, including an expla-
nation of the meaning of each rating category of
each rating organization;

(ii) if ratings are unavailable for any year of
the 5-year period, a disclosure of this fact; and

(iii) a statement that any or all of the above
insurance company rating organization reports
may be obtained at no cost by writing or calling
an address or phone number listed in the state-
ment;

(B) a balance sheet as of December 31 for each
of the 3 years immediately preceding the notice,
if available, or for such lesser period as is avail-
able, and as of the date of the most recent quar-
terly statement;

(C) a copy of the Management's Discussion
and Analysis that was filed as a supplement to
the annual statement of the preceding year; and

(D) an explanation of the reason for the pro-
posed trans signed by the highest erecutive
official of the transferring insurer and the as-
suming insurer;

(11) a statement setting forth the financial
condition of the transferring insurer and of the
assuming insurer under the proposed transfer
agreement, and the effect the transaction will
have on the financial condition of each such in-
surer;

(12) an opinion by a disinterested third-party
expert, such as an actuary, finding that the
transfer is fair and in the best interests of the
policyholders affected by the transfer, and a
statement that the report on which the opinion
is based is available at no cost by writing or
calling an address and phone number listed in
the statement.

MESSAGES FROM THE HOUSE

At 1:10 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
bill (S. 636) to amend the Public Health
Service Act to permit individuals to
have freedom of access to certain medi-
cal clinics and facilities, and for other
purposes; with amendments; it insists
upon its amendments to the bill; asks
for a conference with the Senate on the
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disagreeing votes of the two Houses
thereon, and appoints the following as
conferees on the part of the House:

From the Committee on the Judici-
ary: Mr. BROOKS, Mr. SCHUMER, Mr. ED-
WARDS of California, Mr. CONYERS, Mrs.
SCHROEDER, Mr. SENSENBRENNER, Mr.
HYDE, and Mr. CANADY;

From the Committee on Energy and
Commerce: Mr. DINGELL, Mr. WAXMAN,
Mr. SYNAR, Mr. MOOREHEAD, and Mr.
BLILEY.

The message also announced that
pursuant to the provisions of 22 U.S.C.
276a-1, the Speaker appoints to the del-
egation to attend the conference of the
Interparliamentary Union to be held at
Paris, France, from March 20, 1994, to
March 26, 1994, the following Members
on the part of the House: Mr. HILLIARD,
Mr. THOMPSON of Mississippi, and Mr.
DORNAN.

The message further announced that
pursuant to the provisions of 22 U.S.C.
276a-1, the Speaker appoints to the del-
egation to attend the conference of the
Interparliamentary Union to be held in
Paris, France, from March 20, 1994, to
March 26, 1994, the following Members
on the part of the House: Mr. ENGEL,
chairman, Mr. FALEOMAVAEGA, vice
chairman, Mr. PAYNE of New dJersey,
Mr. TANNER, and Miss COLLINS of
Michigan.

The message also announced that
pursuant to the provisions of 22 U.S.C.
276h, the Speaker appoints as members
of the United States delegation of the
Mexico-United States Interparliamen-
tary Group for the second session of
the One Hundred Third Congress the
following Members on the part of the
House: Mr. DE LA GARZA, chairman, Mr.
TORRICELLI, vice chairman, Mr. GEJD-
ENSON, Mr. COLEMAN, Mr. MILLER of
California, Mr. RANGEL, Mr. MATSUI,
Mr. GILMAN, Mr. GOODLING, Mr. DREIER,
Mr. KOLBE, and Mr. DELAY.

REPORTS OF COMMITTEES

Under the authority of the order of
the Senate of March 17, 1994, the fol-
lowing reports of committees were sub-
mitted on March 18, 1994:

By Mr. SASSER, from the Committee on
the Budget, without amendment:

S. Con. Res. 63: An original concurrent res-
olution setting forth the congressional budg-
et for the U.S. Government for the fiscal
years 1995, 1996, 1997, 1998, and 1999 (Rept. No.
103-238).

——— R —

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. FORD:

S. 1953. A bill to amend the Flood Control
Act of 1968 to prohibit the imposition of cer-
tain fees for the use of developed recreation
sites and facilities, and for other purposes; to
the Committee on Environment and Public
Works.
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STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. FORD:

S. 1953. A bill to amend the Flood
Control Act of 1968 to prohibit the im-
position of certain fees for the use of
developed recreation sites and facili-
ties, and for other purposes; to the
Committee on Environment and Public
Works.

FLOOD CONTROL ACT OF 1968 AMENDMENT ACT OF
194

Mr. FORD. Mr. President, today I am
introducing a bill prohibiting the Corps
of Engineers from charging user fees at
underdeveloped or lightly developed
lake facilities in Kentucky and other
States. The corps now charges user fees
at highly developed facilities requiring
round-the-clock maintenance and su-
pervision of corps personnel. Clearly,
user fees are proper in these situations.

But beginning in May of this year,
the corps proposes to establish user
fees for beaches, boat ramps, and other
unmaintained facilities that are cur-
rently free of charge. For many hard-
working families in my State, you may
as well put up “closed for the season"
signs, All across my State—and I am
sure my colleagues’ own States—there
are families who put in a hard day's
work, pay their bills, put a roof over
the family’s head and food on the table.
Once they have done all that, there is
not much left in the family budget for
an expensive vacation.

Because States understood there was
a need for easily accessible, affordable
places for families to vacation, they
gave up land so that many of these
corps-maintained lakes could be built.
I think all would agree that the citi-
zens whose tax dollars built those fa-
cilities and whose tax dollars maintain
these facilities should be able to use
these facilities.

Mr. President, my legislation will as-
sure the park gates will not be closed
for any tourist, regardless how big or
how small their vacation budget might
be.

I might say, the distinguished Con-
gressman from the First District in
Kentucky has filed a companion bill in
the House, and I hope my colleagues
will join me.

I send the bill to the desk and ask
that it be appropriately referred. I
yield the floor.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. WALLOP. Mr. President, I will
say to my friend from Kentucky that I
have not seen the bill, but I am in-
clined to be on it with him. I see all
over the place signs that we are going
to start charging for unimproved ac-
cess to various recreation forests, na-
tional recreation areas, and other
kinds of things.

I hope that it puts in the back of his
mind a little bit the thought as to
what it is to deal with unimproved fa-
cilities and that he has a gentle
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thought at grazers as the vote comes
down.

Mr. FORD. Mr. President, without
the Senator losing his right to the
floor, I do have a general thought. It
just seems as if they were charged 70
percent, and it would be to maintain it.
Where you have unmaintained boat
ramps, picnic areas, $2 to take your
boat to put it in the water, $1 to take
your family, each person, or so much
per carload to go in, it seems to me, as
we say down in Kentucky, it is too
much sugar for the sand.

Mr. WALLOP. Mr. President, I say to
the Senator, I agree with him. We are
seeing signs of it all over our State. I
am seeing signs of it in various pub-
lished statements around and about. I
think it is time for Congress to speak
to it.

It is well and good to spend money on
improving things and providing people
with something for the value which
they are being asked to pony up. How-
ever, if there is no value at all, it
seems genuinely unfair to ask people to
pay for that.

ADDITIONAL COSPONSORS

S. 208
At the request of Mr. BUMPERS, the
name of the Senator from New Jersey
[Mr. LAUTENBERG] was added as a co-
sponsor of S. 208, a bill to reform the
concessions policies of the National
Park Service, and for other purposes.
S, 1075
At the request of Mr. WARNER, the
name of the Senator from Virginia [Mr.
RoBB] was added as a cosponsor of S.
1075, a bill to designate the Federal
building in Fredericksburg, Virginia,
as the ‘‘Samuel E. Perry Postal Build-
ing"’, and for other purposes.
S. 1142
At the request of Mr. HARKIN, the
name of the Senator from Oregon [Mr.
HATFIELD] was added as a cosponsor of
S. 1142, a bill to improve counseling
services for elementary school chil-
dren.
S. 1485
At the request of Mr. DECONCINI, the
name of the Senator from Utah [Mr.
HATCH] was added as a cosponsor of S.
1485, a bill to extend certain sateliite
carrier compulsory licenses, and for
other purposes.
S. 1806
At the request of Mr. NICKLES, the
names of the Senator from North Caro-
lina [Mr. HELMS] and the Senator from
Mississippi [Mr. LOoTT] were added as
cosponsors of S. 1806, a bill to rescind
the fee required for the use of public
recreation areas at lakes and reservoirs
under the jurisdiction of the Army
Corps of Engineers, and for other pur-
poses.
S. 1907
At the request of Mr. ROCKEFELLER,
the name of the Senator from Min-
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nesota [Mr, WELLSTONE] was added as a
cosponsor of S. 1907, a bill to require
that the Department of Veterans Af-
fairs adjudicate and resolve certain
claims relating to medical malpractice
in the health care services provided by
the Department.

AMENDMENTS SUBMITTED

MARINE MAMMAL PROTECTION
ACT

KERRY (AND STEVENS)
AMENDMENT NO. 1550

Mr. JOHNSTON (for Mr. KERRY for
himself and Mr. STEVENS) proposed an
amendment to amendment No. 15560
proposed by Mr. KERRY to the bill (S.
1636) to authorize appropriations for
the Marine Mammal Protection Act of
1972 to improve the program to reduce
the incidental taking of marine mam-
mals during the course of commercial
fishing operations, and for other pur-
poses; as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Marine
Mammal Protection Act Amendments of
1994".

SEC. 2. PURPOSES.

The purposes of this Act are to—

(1) authorize appropriations to carry out
the Marine Mammal Protection Act of 1972
for the fiscal years 1994 through 1999;

(2) ensure that the incidental mortality
and serious injury of marine mammals in
commercial fisheries does not cause any spe-
cies or stock of marine mammals to be re-
duced to or maintained at, for significant pe-
riods of time, a level that is below the lower
limit of its optimum sustainable that is
below the lower limit of its optimum sus-
tainable population range;

(3) prohibit intentional killing of marine
mammals during commercial fishing;

(4) improve efforts to identify and address
the most significant problems involving inci-
dental mortality and serious injury of ma-
rine mammals in commercial fishing oper-
ations, considering the population size and
status of the affected marine mammal
stocks and the numbers of marine mammals
that are incidentally killed or injured in
commercial fisheries;

(5) ensure that the procedure for authoriz-
ing the incidental taking of marine mam-
mals in commercial fisheries is consistent
with the long-term objective of identifying
and taking such steps as may be practicable
to reduce incidental mortality and serious
injury from commercial fishing operations
to insignificant rates approaching zero; and

(6) continue cost-effective programs for re-
liably monitoring (A) the levels of incidental
mortality and serious injury of marine mam-
mals in commercial fisheries and (B) the size
and current population trends of the affected
marine mammal stocks.

SEC. 3. AUTHORIZATION OF APPROPRIATIONS.

(a) DEPARTMENT OF COMMERCE.—Section
7(a) of the Act entitled “*An Act to improve
the operation of the Marine Mammal Protec-
tion Act of 1972, and for other purposes, ap-
proved October 9, 1981 (16 U.S.C. 1384(a)), is
amended to read as follows:
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‘(a) DEPARTMENT OF COMMERCE.—(1) There
are authorized to be appropriated to the De-
partment of Commerce, for purposes of car-
rying out such functions and responsibilities
as it may have been given under title I of the
Marine Mammal Protection Act of 1972
(other than sections 117 and 118 of that Act),
$12,138,000 for fiscal year 1994, $12,623,000 for
fiscal year 1995, $13,128,000 for fiscal year
1996, $13,653,000 for fiscal year 1997, $14,200,000
for fiscal year 1998, and $14,768,000 for fiscal
year 1999.

**(2) There are authorized to be appro-
priated to the Department of Commerce, for
purposes of carrying out sections 117 and 118
of the Marine Mammal Protection Act of
1972, $15,000,000 for each of the fiscal years
1994 through 1999.".

(b) DEPARTMENT OF THE INTERIOR.—Section
7(b) of the Act entitled ‘‘An Act to improve
the operation of the Marine Mammal Protec-
tion Act of 1972, and for other purposes’, ap-
proved October 9, 1981 (16 U.S.C. 1384(b)). is
amended to read as follows:

*(b) DEPARTMENT OF THE INTERIOR.—There
are authorized to be appropriated to the De-
partment of the Interior, for purposes of car-
rying out such functions and responsibilities
as it may have been given under title I of the
Marine Mammal Protection Act of 1972,
$8,000,000 for fiscal year 1994, $8,600,000 for fis-
cal year 1995, $9,000,000 for fiscal year 1996,
$9,400,000 for fiscal year 1997, $9,900,000 for fis-
cal year 1998, and $10,296,000 for fiscal year
1999.".

*(¢) MARINE MAMMAL COMMISSION.—Sec-
tion T(c) of the Act entitled '*An Act to im-
prove the operation of the Marine Mammal
Protection Act of 1972, and for other pur-
poses', approved October 9, 1981 (16 U.S.C.
1407), is amended to read as follows:

() MARINE MAMMAL COMMISSION.—There
are authorized to be appropriated to the Ma-
rine Mammal Commission, for purposes of
carrying out such functions and responsibil-
ities as it may have been given under title IT
of the Marine Mammal Protection Act of
1972, $1,350,000 for fiscal year 1994, $1,400,000
for fiscal year 1995, $1,450,000 for fiscal year
1996, $1,500,000 for fiscal year 1997, $1,500,000
for fiscal year 1998, and $1,600,000 for fiscal
year 1999."".

SEC. 4. MORATORIUM AND EXCEPTIONS.

(A) IN GENERAL.—The introductory matter
of section 101(a) of the Marine Mammal Pro-
tection Act of 1972 (16 U.S.C. 137Tl(a)) is
amended—

(1) by inserting '‘, harassment,”
diately before “and importation; and

(2) by inserting ‘‘or harassment"” imme-
diately after ‘‘for the taking''.

(b) PERMITS FOR RESEARCH, DISPLAY, EN-
HANCING SURVIVAL OR RECOVERY.—Section
101(a)1) of the Marine Mammal Protection
Act of 1972 (16 U.S.C. 1371(a)(1)) is amended to
read as follows:

*(1) Consistent with the provisions of sec-
tion 104, permits may be issued by the Sec-
retary for the taking, harassment, and im-
portation of marine mammals for purposes of
scientific research, public display, or en-
hancing the survival or recovery of a species
or stock. Such permits may be issued if the
taking, harassment, or importation proposed
to be made is first reviewed by the Marine
Mammal Commission and the Committee of
Scientific Advisors on Marine Mammals es-
tablished under title II. The Commission and
the Committee shall recommend any pro-
posed taking, harassment. or importation
which is consistent with the purpose and
policies of section 2. The Secretary shall, if
the Secretary grants approval for importa-
tion, issue to the importer concerned a cer-
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tificate to that effect which shall be in such
form as the Secretary of the Treasury pre-
scribes and such importation may be made
upon presentation of the certificate to the
customs officer concerned.’.

(e) AUTHORIZATION FOR INCIDENTAL TAKING
DURING COMMERCIAL FISHERIES.—The first
sentence of section 101(a)(2) of the Marine
Mammal Protection Act of 1972 (16 U.S.C.
13T1(a)(2)) is amended by inserting imme-
diately before the period at the end the fol-
lowing: **, or in lieu of such permits, author-
izations may be granted therefor under sec-
tion 118, subject to regulations prescribed
under that section by the Secretary without
regard to section 103."".

(d) TAKING OR IMPORTATION FROM DE-
PLETED STOCKS.—(1) Section 101(a)(3)(A) of
the Marine Mammal Protection Act of 1972
(16 U.8.C. 13T1(a)(3)(A)) is amended by insert-
ing **, except as provided in paragraph (6),"
after ‘‘that” in the second proviso.

(2) Section 101(a)(3)(B) of the Marine Mam-
mal Protection Act of 1972 (16 U.S.C.
1371(a)(3)(B)) is amended by inserting **, or as
provided for under paragraph (5) of this sub-
section,” immediately after ‘‘subsection,”.

(e) AUTHORIZATION FOR HARASSMENT OF
SMALL NUMBERS OF MARINE MAMMALS.—Sec-
tion 101(a)(5) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 13Tl{a)}5)) is
amended—

(1) in subparagraph (A), by inserting ‘‘or
harassment' immediately after “taking"
each place it appears; and

(2) by adding at the end the following new
subparagraph:

*{D)1) Upon request therefor by citizens of
the United States who engage in a specified
activity (other than commercial fishing)
within a specific geographic region, the Sec-
retary shall authorize, for periods of not
more than one year, subject to such condi-
tions as the Secretary may specify, the inci-
dental, but not intentional, harassment of
small numbers of marine mammals of a spe-
cies or population stock by such citizens
while engaging in that activity within that
region if the Secretary finds that such har-
assment during each period concerned—

*(I) will have a negligible impact on such
species or stock; and

*Y(II) will not have an unmitigable adverse
impact on the availability of such species or
stock for taking for subsistence uses pursu-
ant to subsection (b), or section 109(f), or
pursuant to a cooperative agreement under
section 120.

*(ii) The authorization for such activity
shall prescribe, where applicable—

*(I) permissible methods of taking pursu-
ant to such activity, and other means of
effecting the least practicable impact on
such species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar significance,
and on the availability of such species or
stock for subsistence uses pursuant to sub-
section (b), or section 109(f), or pursuant to a
cooperative agreement under section 120;

‘(II) the measures that the Secretary de-
termines are necessary to ensure no
unmitigable adverse impact on the availabil-
ity of the species or stock for subsistence
uses pursuant to subsection (b), or section
109(f), or pursuant to cooperative agreement
under section 120; and

‘(IIT) requirements pertaining to the mon-
itoring and reporting of such taking, includ-
ing requirements for the independent peer
review of proposed monitoring plans or other
research proposals where the proposed activ-
ity may affect the availability of a species or
stock for taking for subsistence uses pursu-
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ant to subsection (b), or section 109(f), or
pursuant to a cooperative agreement under
section 120.

‘(iii) The Secretary shall publish a pro-
posed authorization not later than 45 days
after receiving an application under this sub-
paragraph and request public comment
through notice in the Federal Register,
newspapers of general circulation, and appro-
priate electronic media and to all locally af-
fected communities for a period of 30 days
after publication. Not later than 45 days
after the close of the public comment period,
if the Secretary makes the findings set forth
in clause (i), the Secretary shall issue an au-
thorization with appropriate conditions to
meet the requirements of clause (ii).

**(iv) The Secretary shall modify, suspend,
or revoke an authorization if the Secretary
finds that the provisions of clauses (i) and
(ii) are not being met.

“(v) A person conducting an activity for
which an authorization has been granted
under this subparagraph shall not be subject
to the penalties of this Act for harassment
that occurs in compliance with such author-
ization.”

(f) PERMITS CONCERNING ENDANGERED OR
THREATENED MARINE MAMMAL STOCKS.—Sec-
tion 101(a)(5) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1371(a)(5)), as
amended by this Act, is further amended by
adding at the end the following new subpara-
graph:

*(EX1) During any period of three consecu-
tive years, the Secretary shall allow the in-
cidental, but not the intentional, taking or
harassment by persons using vessels of the
United States or vessels which have valid
fishing permits issued by the Secretary in
accordance with section 204(b) of the Magnu-
son Fishery Conservation and Management
Act (16 U.S.C. 1824(b)), while engaging in
commercial fishing operations, of marine
mammals from a species or stock designated
as depleted because of its listing as an en-
dangered or threatened species under the En-
dangered Species Act of 1973 (16 U.S.C. 1531 et
seq.) if the Secretary, after notice and oppor-
tunity for public comment, determines
that—

*(I) the incidental mortality and serious
injury from commercial fisheries will have a
negligible impact on such species or stock;

**(II) a recovery plan has been developed or
is being developed for such species or stock
pursuant to the Endangered Species Act of
1973; and

‘(III) where required under section 118, a
monitoring program is established under
subsection (d) of such section, vessels en-
gaged in such fisheries are registered in ac-
cordance with such section, and an inciden-
tal take reduction plan has been developed
or is being developed for such species or
stock.

“(ii) Upon a determination by the Sec-
retary that the requirements of clause (i)
have been met, the Secretary shall publish in
the Federal Register a list of those fisheries
for which such determination was made, and,
for vessels required to register under section
118, shall issue an appropriate permit for
each authorization granted under such sec-
tion to vessels to which this paragraph ap-
plies. Vessels engaged in a fishery included
in the notice published by the Secretary
under this clause which are not required to
register under section 118 shall not be sub-
ject to the penalties of this Act for the inci-
dental taking of marine mammals to which
this paragraph applies, so long as the owner
or master of such vessel reports any inciden-
tal mortality or injury of such marine mam-
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mals to the Secretary in accordance with
section 118.

“'(iii) If, during the course of the commer-
cial fishing season, the Secretary determines
that the level of incidental mortality or seri-
ous injury from commercial fisheries for
which a determination was made under
clause (i) has resulted or is likely to result in
an impact that is more than negligible on
the endangered or threatened species or
stock, the Secretary shall use the emergency
authority granted under section 118 to pro-
tect such species or stock, and may modify
any permit granted under this paragraph as
necessary.

*(iv) The Secretary may suspend for a time
certain or revoke a permit granted under
this subparagraph only if the Secretary de-
termines that the conditions or limitations
set forth in such permit are not being sub-
stantially complied with. The Secretary may
amend or modify, after notice and oppor-
tunity for public comment, the list of fish-
eries published under clause (ii) whenever
the Secretary determines there has been a
substantial change in the information or
conditions used to determine such list,

*'(v) Bections 103 and 104 shall not apply to
the taking of marine mammals under the au-
thority of this subparagraph.”.

(g) IMPORTATION OF CERTAIN PRODUCTS.—
Section 101(a) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1371(a)) is amended
by adding at the end the following new para-
graph:

“(6)A) A marine mammal product may be
imported into the United States if the prod-
uct—

**(1) was owned and exported by any person
in conjunction with travel outside the Unit-
ed States;

*(ii) was acquired outside of the United
States as part of a cultural exchange by an
Indian, Aleut, or Eskimo residing in Alaska,
or

**(iii) is owned by a Native inhabitant of
Russia, Canada, or Greenland and is im-
ported for noncommercial purposes in con-
junction with travel within the United
States or as part of a cultural exchange with
an Indian, Aleut, or Eskimo residing in Alas-
ka.

*(B) For the purposes of this paragraph,
the term—

(i) ‘Native inhabitant of Russia, Canada,
or Greenland'’ means a person residing in
Russia, Canada, or Greenland who is related
by blood, is a member of the same clan or
ethnological grouping, or shares a common
heritage with an Indian, Aleut, or Eskimo
residing in Alaska; and

**(ii) ‘cultural exchange’ means the sharing
or exchange of ideas, information, gifts,
clothing, or handicrafts between an Indian,
Aleut, or Eskimo residing in Alaska and a
Native inhabitant of Russia, Canada, or
Greenland, including rendering of raw ma-
rine mammal parts as part of such exchange
into clothing or handicrafts through carving,
painting, sewing, or decorating.”.

(h) ACTIONS AFFECTING SECTION 101(b).—
Section 101(b) of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1371(b)) is amended
by adding at the end the following new sen-
tence: “In promulgating any regulation or
making any assessment pursuant to a hear-
ing or proceeding under this subsection or
section 11T(bX2), or In making any deter-
mination or finding under this Act that af-
fects stocks or persons to which this sub-
section applies, the Secretary shall be re-
sponsible for demonstrating that such regu-
lation, assessment, determination, or finding
is supported by substantial evidence on the
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basis of the record as a whole. The preceding
sentence shall only be applicable in an ac-
tion brought by one or more Alaska Native
organizations representing persons to which
this subsection applies.”".

(i) TAKING IN DEFENSE OF SELF OR ANOTHER
PERSON.—Section 101(c) of the Marine Mam-
mal Protection Act of 1972 (16 U.S.C. 1371(c))
is amended to read as follows:

*(c) It shall not be a viclation of this Act
to take a marine mammal if—

“(1) such taking is imminently necessary
in self-defense or to save the life of a person
in immediate danger; and

“(2) such taking is reported to the Sec-
retary within 48 hours and, whenever fea-
sible, any carcass is made available to the
Secretary intact.'.

SEC. 5. PERMITS.

Section 104 of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1374) is amended—

(1) in subsection (a)—

(A) by inserting **, harassment,” imme-
diately after “'taking”; and

(B) by inserting *‘except for the incidental
taking of marine mammals during the course
of commercial fishing operations” imme-
diately before the period at the end; and (2)
by amending subsection (¢)(3) to read as fol-
lows:

“(3)A) A permit may be issued, for sci-
entific research purposes that are likely to
result in the taking or harassment of a ma-
rine mammal, to an applicant who submits
information with the permit application in-
dicating that the taking or harassment is re-
quired to further a bona fide scientific pur-
pose. The Secretary is authorized to issue
permits under this paragraph prior to the
end of the mandatory public review and com-
ment period if delaying the issuance of such
permit could result in harm to a species,
stock, or individual marine mammal, or re-
sult in loss of unigue research opportunities.

‘“(B) No permit issued for purposes of sci-
entific research under subparagraph (A) shall
authorize the lethal taking of a marine
mammal unless the applicant submits docu-
mentation to the Secretary that a nonlethal
method of conducting the research is not fea-
sible. The Secretary shall not issue a permit
for research which involves the lethal taking
of a marine mammal from a species or stock
designated as depleted, unless the Secretary
determines that the results of such research
will directly benefit that species or stock, or
that such research fulfills a critically impor-
tant research need.

“(C) Not later than 60 days after the date
of enactment of the Marine Mammal Protec-
tion Act Amendments of 1994, the Secretary
shall grant a general authorization and shall
issue implementing regulations allowing
bona fide scientific research that is not like-
ly to result in the taking or harassment of a
marine mammal. Such authorization shall
apply to persons who submit, at least 60 days
prior to commencement of the research, a
letter of intent to the Secretary specifying—

“(i) the species or stock of marine mam-
mal on which the research will be conducted;

*(ii) the geographic location of the re-
search;

“(iii) the period of time over which the re-
search will be conducted;

*(iv) the purpose of the research, including
a description of how the definition of bona
fide research as established by the Secretary
under this Act would apply; and

*(v) the methods used to conduct the re-
search.

Not later than 30 days after receipt of a let-
ter of intent to conduct scientific research
under the general authorization, the Sec-
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retary may notify the applicant that the
proposed research is likely to result in the
taking or harassment of a marine mammal,
and that the provisions of subparagraph (A)
apply. If no such notification is received, the
proposed research shall be covered under the
general authorization.”.

SEC. 6. CONSERVATION PLANS.

Section 115(b) of the Marine Mammal Pro-
tection Act of 1972 (16 U.S.C, 1383(b)) is
amended by adding at the end the following
new paragraph:

**(4) If the Secretary determines that an in-
cidental take reduction plan is necessary to
reduce the incidental taking of marine mam-
mals in the course of commercial fishing op-
erations from a stock specified under section
117(a)(T), or for stocks which interact with a
commercial fishery for which the Secretary
has made a determination under section
118(b)(1), any conservation plan prepared
under this subsection for such stock shall in-
corporate the incidental take reduction plan
required under section 118 for such stock.™.
SEC. 7. STOCK ASSESSMENTS.

(a) IN GENERAL.—Title I of the Marine
Mammal Protection Act of 1972 (16 U.S.C.
1371 et seq.) is amended by adding at the end
the following new section:

“SEC. 117. STOCK ASSESSMENTS.

“(a) IN GENERAL.— Not later than August
1, 1994, the Secretary shall, after consulta-
tion with the appropriate regional scientific
working group established under subsection
(d), prepare a draft stock assessment for each
marine mammal stock which occurs in wa-
ters under the jurisdiction of the United
States. Each draft stock assessment, based
on the best scientific information available,
shall—

‘(1) describe the geographic range of the
affected stock, including any seasonal or
temporal variation in such range;

“(2) provide for such stock the minimum
population estimate, current and maximum
net productivity rates, and current popu-
lation trend, including a description of the
information upon which these are based;

‘“(3) estimate the annual anthropogenic
mortality and serious injury of the stock
and, for a stock specified under paragraph
(7), other factors that may be causing a de-
cline or impeding recovery of the stock, in-
cluding effects on marine mammal habitat
and prey;

**(4) describe commercial fisheries that
interact with the stock, including—

“(A) the approximate number of vessels ac-
tively participating in each such fishery;

*(B) the estimated level of incidental mor-
tality and serious injury of the stock by each
such fishery on an annual basis;

*(C) seasonal or area differences in such in-
cidental mortality or serious injury; and

‘(D) the rate, based on a unit of fishing ef-
fort, of such incidental mortality and serious
injury, and an analysis stating whether such
level is insignificant and is approaching a
zero mortality and serious injury rate;

**(6) categorize the status of the stock as
one that either—

“(A) has a level of anthropogenic mortality
and serious injury that is not likely to cause
the stock to be reduced below its optimum
sustainable population; or

“(B)(i) meets the criteria described under

h (T);

i) ig listed as threatened or endangered
under the Endangered Species Act of 1973 (16
U.8.C. 1531 et seq.), or designated as depleted
under this Act; or

‘(iii) meets the criteria specified in both
clause (i) and (ii);

‘(6) estimate the calculated removal level
for the stock, describing the information

CONGRESSIONAL RECORD—SENATE

used to calculate it, including the recovery
factor; and

(M specify whether the Secretary has rea-
son to believe that the level of anthropo-
genic mortality and serious injury for the
stock is such that it may cause the stock to
be reduced or maintained below its optimum
sustainable population.

“(b) PUBLIC COMMENT.—(1) The Secretary
shall publish in the Federal Register a notice
of the availability of a draft stock assess-
ment or any revision thereof and provide an
opportunity for public review and comment
dyring a period of 90 days. Such notice shall
include a summary of the assessment and a
list of the sources of information or pub-
lished reports upon which the assessment is
based.

*(2) Subsequent to the notice of availabil-
ity required under paragraph (1), if requested
by a person to which section 101(b) applies,
the Secretary shall conduct a proceeding on
the record prior to publishing a final stock
assessment or any revision thereof for any
stock subject to taking under section 101(b).

‘(3) After consideration of the best seci-
entific information available, the advice of
the appropriate regional scientific review
group established under section (d), and the
comments of the general public, the Sec-
retary shall publish in the Federal Register
a notice of availability and a summary of the
final stock assessment or any revision there-
of, not later than 90 days after—

“(A) the close of the public comment pe-
riod on a draft stock assessment or revision
thereof; or

“(B) final action on an agency proceeding
pursuant to paragraph (2).

“(c) REVIEW AND REVISION.—(1) The Sec-
retary, in consultation with the appropriate
regional scientific review group established
under subsection (d), shall review stock as-
sessments under this section—

“(A) annually for stocks specified under
subsection (a)T) or for which substantial
new information is available; and

‘“(B) at least once every 3 years for all
other marine mammal stocks.

“(2) If the review under paragraph (1) indi-
cates that the status of the stock has
changed or can be more accurately deter-
mined, the Secretary shall revise the stock
assessment in accordance with subsection
(b).

“(d) REGIONAL SCIENTIFIC REVIEW
GROUPS.—(1) Not later than 60 days after the
date of enactment of this section, the Sec-
retary of Commerce shall, in consultation
with the Secretary of Interior (with respect
to marine mammals under that Secretary's
jurisdiction), the Governors of affected adja-
cent coastal States, regional fishery and
wildlife management authorities, Alaska Na-
tive organizations and Indian tribes, envi-
ronmental and fishery groups, establish at
least two independent regional scientific re-
view groups consisting of individuals with
expertise in marine mammal biology and
ecology, population dynamics and modeling,
commercial fishing technology and prac-
tices, and stocks taken under section 101(b).
The Secretary of Commerce shall, to the
maximum extent practicable, attempt to
achieve a balanced representation of view-
points among the individuals on each re-
gional scientific working group. The regional
scientific review group shall advise the Sec-
retary on all aspects'of the stock assess-
ments required under this section.

*(2) The regional scientific review groups
established under this section shall not be
subject to the Federal Advisory Committee
Act (5 App. U.B.C.).
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**(3) Members of the regional scientific re-
view groups shall serve without compensa-
tion, but may be reimbursed by the Sec-
retary, upon requests, for reasonable travel
costs and expenses incurred in performing
their duties as members of such regional sci-
entific review groups.

‘(4) The Secretary may appoint or re-
appoint individuals to the regional scientific
working groups under paragraph (1) as need-
ed. :

‘(e) EFFECT ON SECTION 101(b).—This sec-
tion shall not affect or otherwise modify the
provisions of section 101(b).".

SEC, 8. TAKING OF MARINE MAMMALS INCIDEN-
TAL TO COMMERCIAL FISHING OP-
ERATIONS.

Title I of the Marine Mammal Protection
Act of 1972 (16 U.S.C. 1371 et seq.), as amend-
ed by this Act, is further amended by adding
at the end the following new section:

“SEC. 118. TAKING OF MARINE MAMMALS INCI-
DENTAL TO COMMERCIAL FISHING
OPERATIONS.

‘*{a) IN GENERAL.—(1) Effective on the date
of enactment of this section, and except as
provided in section 114 and in paragraphs (2),
(3), and (4) of this section, the provisions of
this section shall govern the incidental tak-
ing of marine mammals in the course of
commercial fishing operations by persons
using vessels of the United States or vessels
which have valid fishing permits issued by
the Secretary in accordance with section
204(b) of the Magnuson Fishery Conservation
and Management Act (16 U.S.C. 1824(b)). In
any event it shall be the immediate goal
that the incidental mortality or serious in-
jury of marine mammals occurring in the
course of commercial fishing operations be
reduced to insignificant levels approaching a
zero mortality and serious injury rate.

*(2) In the case of the incidental taking of
marine mammals from species or stocks des-
ignated under this Act as depleted on the
basis of their listing as threatened or endan-
gered species under the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.), both this
section and section 101(a)(8}(E) of this Act
shall apply.

*(3) Sections 104(h) and title III, and not
this section, shall govern the taking of ma-
rine mammals in the course of commercial
purse seine fishing for yellowfin tuna in the
eastern tropical Pacific Ocean.

“(4) This section shall not govern the tak-
ing of marine mammals from the California
population of sea otters to which the Act of
November T, 1986 (Public Law 99-625; 100 Stat.
3500) applies.

*(5) Sections 103 and 104 shall not apply to
the incidental taking of marine mammals
under the authority of this section.

*(6) Except as provided in section 101(ci2).
the intentional killing of any marine mam-
mal in the course of commercial fishing op-
erations is prohibited.

*(b) INCIDENTAL TAKE REDUCTION PLANS.—
(1) The Secretary shall develop and imple-
ment an incidental take reduction plan de-
signed to assist in the recovery of each ma-
rine mammal stock that is specified under
section 117(aXT) which interacts with a com-
mercial fishery listed under subsection
(DXA) (D) or (i), and may develop and im-
plement such a plan for any other marine
mammal stocks which interact with a com-
mercial fishery listed under subsection
(D(1)(AXi) which the Secretary determines,
after notice and opportunity for public com-
ment, has an excessive rate of mortality and
serious injury across a number of such ma-
rine mammal stocks.

“(2) If there is insufficient funding avail-
able to develop and implement an incidental
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take reduction plan for all such stocks that
interact with commercial fisheries listed
under subsection (f)(1)(A) (i) or (ii), the Sec-
retary shall give highest priority to the de-
velopment and implementation of incidental
take reduction plans for species or stocks
whose level of incidental mortality and seri-
ous injury exceeds the calculated removal
level, those that have a small population
size, and those which are declining most rap-
idly.

*(3) Each incidental take reduction plan
developed under this subsection for a stock
shall include the following:

“(A) A review and evaluation of the infor-
mation contained in the stock assessment
published under section 117 and any substan-
tial new information that may be available.

“(B) An evaluation and estimate of the
total number and percentage of animals from
the stock that are being killed or seriously
injured each year as a result of commercial
fishing activities.

*(C) Proposed management measures and
voluntary actions for the reduction of inci-
dental mortality and serious injury of ma-
rine mammals in commercial fisheries which
interact with such stock.

(D) A long-term strategy to reduce, to in-
significant levels approaching a zero rate
within 10 years, the incidental mortality and
serious injury of marine mammals from the
stock in the course of commercial fishing op-
erations.

‘“(4A) Each incidental take reduction
plan shall include projected dates for achiev-
ing the objectives of the plan.

“(B) For any stock in which incidental
mortality and serious injury from commer-
cial fisheries exceeds the calculated removal
level established under section 117, the plan
shall include measures the Secretary expects
will reduce, within 6 months after com-
mencement of operations by commercial
fisheries that interact with that stock, such
mortality and serious injury to a level below
the calculated removal level.

“(C) For any stock in which anthropogenic
mortality and serious injury exceeds the cal-
culated removal level, other than a stock to
which subparagraph (B) applies, the plan
shall include measures the Secretary expects
will reduce, to the maximum extent prac-
ticable within 6 months after commence-
ment of operations by commercial fisheries
that interact with that stock, the incidental
mortality and serious injury by such com-
mercial fisheries from that stock. For pur-
poses of this subparagraph, the term ‘maxi-
mum extent practicable’ means to the lowest
level that is feasible for such fisheries within
the 6-month period.

“(5)(A) At the earliest possible time (not
later than 60 days) after the Secretary issues
a final stock assessment for a stock specified
under section 117(a)(T), the Secretary shall,
and for stocks that interact with a fishery
listed under subsection (f)(1)(A)i) for which
the Secretary has made a determination
under paragraph (1), the Secretary may—

“(i) establish an incidental take reduction
team for such stock and appoint the mem-
bers of such team in accordance with sub-
paragraph (C); and

“(ii) publish in the Federal Register a no-
tice of the team’s establishment, the names
of the team's appointed members, the full
geographic range of such stock, and a list of
all commercial fisheries that cause inciden-
tal mortality and serious injury of marine
mammals from such stock.

*(B) The Secretary may charge an inciden-
tal take reduction team to address a stock
that extends over one or more regions or
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fisheries, or multiple stocks within a region
or fishery, if the Secretary determines that
doing so would facilitate the development
and implementation of plans required under
this subsection.

*{C) Members of incidental take reduction
teams shall be individuals knowledgeable
and experienced regarding measures to con-
serve such stocks and to reduce incidental
mortality and serious injury to such stock
from commercial fishing operations. Mem-
bers may include representatives of Federal
and State agencies, Councils, interstate fish-
ery commissions, academic and scientific or-
ganizations, environmental and (fishery
groups, Alaska Native organizations and In-
dian tribes, and others as the Secretary con-
siders appropriate. Incidental take reduction
teams shall include a representative of each
affected Council and State, and shall, to the
maximum extent practicable, include an eq-
uitable balance among representatives of
government, resource user interests, and
public interest groups. Incidental take re-
duction teams shall not be subject to the
Federal Advisory Committee Act (5 App.
U.5.C.) but their meetings shall be open to
the public, after timely notice of the time
and place of such meetings.

‘(D) Members of incidental take reduction
teams shall serve without compensation, but
may be reimbursed by the Secretary, upon
request, for reasonable travel costs and ex-
penses incurred in performing their duties as
members of the team.

‘(6) Where the anthropogenic mortality
and serious injury from a stock specified
under section 117(a)}7) is estimated to be
equal to or greater than the calculated re-
moval level established under section 117 for
such stock and such stock interacts with a
fishery listed under subsection (N(1)(A) (i) or
(ii), the following procedures shall apply in
the development of the incidental take re-
duction plan for the stock:

“(A)1) Not later than 6 months after the
date of establishment of an incidental take
reduction team for the stock, the team shall
submit a draft incidental take reduction
plan for such stock to the Secretary, consist-
ent with the other provisions of this section.

“(ii) Such draft incidental take reduction
plan shall be developed by consensus. In the
event consensus cannot be reached, the team
shall advise the Secretary in writing on the
range of possibilities considered by the team,
and the views of both the majority and mi-
nority.

*(B)(i) The Secretary shall take the draft
incidental take reduction plan into consider-
ation and, not later than 60 days after the
submission of the draft plan by the team, the
Secretary shall publish in the Federal Reg-
ister the plan proposed by the team, and
changes proposed by the Secretary with an
explanation of the reasons therefor, and pro-
posed regulations to implement such plan,
for public review and comment during a pe-
riod of not to exceed 90 days.

**(ii) In the event that the incidental take
reduction team does not submit a draft plan
to the Secretary within 6 months, the Sec-
retary shall, not later than 8 months after
the establishment of the team, publish in the
Federal Register a proposed incidental take
reduction plan and implementing regula-
tions, for public review and comment during
a period of not to exceed 90 days.

“(C) Not later than 90 days after the close
of the comment period required under sub-
paragraph (B), the Secretary shall issue a
final incidental take reduction plan and im-
plementing regulations, consistent with the
other provisions of this section.
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“(D) The Secretary and the incidental take
reduction team shall meet every 6 months,
or a such other intervals as the Secretary de-
termines are necessary, to monitor the im-
plementation of the final incidental take re-
duction plan until such time that the Sec-
retary determines that the objectives of such
plan have been met.

‘(E) The Secretary shall amend the inci-
dental take reduction plan and implement-
ing regulations as necessary to meet the re-
guirements of this section, in accordance
with the procedures in this section for the is-
suance of such plans and regulations.

*(7T) Where the anthropogenic mortality
and serious injury from a stock specified
under section 117(a)(7) is estimated to be less
than the calculated removal level estab-
lished under section 117 for such stock and
such stock interacts with a fishery listed
under subsection (f(1)}A) (i) or (ii), or for
any marine mammal stocks which interact
with a commercial fishery listed under sub-
section (f)(1}A) (i) for which the Secretary
has made a determination under paragraph
(1), the following procedures shall apply in
the development of the incidental take re-
duction plan for such stock:

“(AX1i) Not later than 11 months after the
date of establishment of an incidental take
reduction team for the stock, the team shall
submit a draft incidental take reduction
plan for the stock to the Secretary, consist-
ent with the other provisions of this section.

“(ii) Such draft incidental take reduetion
plan shall be developed by consensus. In the
event consensus cannot be reached, the team
shall advise the Secretary in writing on the
range of possibilities considered by the team,
and the views of both the majority and mi-
nority.

*(B)(i) The Secretary shall take the draft
incidental tax reduction plan into consider-
ation and, not later than 60 days after the
submission of the draft plan by the team, the
Secretary shall publish in the Federal Reg-
ister the plan proposed by the team, and
changes proposed by the Secretary with an
explanation of the reasons therefor, and pro-
posed regulations to implement such plan,
for public review and comment during a pe-
riod of not to exceed 90 days.

“(ii) In the event that the incidental take
reduction team does not submit a draft plan
to the Secretary within 11 months, the Sec-
retary shall, not later than 13 months after
the establishment of the team, publish in the
Federal Register a proposed incidental take
reduction plan and implementing regula-
tions, for public review and comment during
a period of not to exceed 90 days.

“Y(C) Not later than 90 days after the close
of the comment period required under sub-
paragraph (B), the Secretary shall issue a
final incidental take reduction plan and im-
plementing regulations, consistent with the
other provisions of this section.

*(D) The Secretary and the incidental take
reduction team shall meet on an annual
basis, or at such other intervals as the Sec-
retary determines are necessary, to monitor
the implementation of the final incidental
take reduction plan until such time that the
Secretary determines that the objectives of
such plan have been met.

“(E) The Secretary shall amend the inci-
dental take reduction plan and implement-
ing regulations as necessary to meet the re-
quirements of this section, in accordance
with the procedures in this section for the is-
suance of such plans and regulations.

“(8) In implementing an incidental take re-
duction plan developed pursuant to this sub-
section, the Secretary may, where necessary
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to implement an incidental take reduction
plan to protect or restore a marine mammal
stock or species covered by such plan, pro-
mulgate regulations which include, but are
not limited to, measures to—

**(A) establish fishery-specific limits on in-
cidental mortality and serious injury of ma-
rine mammals in commercial fisheries or re-
strict commercial fisheries by time or area;

*(B) require the use of alternative com-
mercial fishing gear or techniques and new
technologies, encourage the development of
such gear or technology, or convene expert
skippers’ panels;

*(C) educate commercial fishermen,
through workshops and other means, on the
importance of reducing the incidental mor-
tality and serious injury of marine mammals
in affected commercial fisheries; and

‘(D) monitor the effectiveness of measures
taken to reduce the level of incidental mor-
tality and serious injury of marine mammals
in the course of commercial fishing oper-
ations, as set forth in subsection (d).

“(9)(A) Notwithstanding paragraph (5), in
the case of any stock to which paragraph (5)
applies for which a final stock assessment
has not been published under section 117(b)(3)
by April 1, 1995, due to a proceeding under
section 117(bX2), or any Federal court review
of such proceeding, the Secretary shall es-
tablish an incidental take reduction team
under paragraph (5) for such stock as if a
final stock assessment had been published.

“(B) The draft stock assessment published
for stock under section 117(b)(1) shall be
deemed the final stock assessment for pur-
poses of preparing and implementing an inci-
dental take reduction plan for such stock
under this section.

*(C) Upon publication of a final stock as-
sessment for such stock under section
117(b)(3) the Secretary shall immediately re-
convene the incidental take reduction team
for such stock for the purpose of amending
the incidental take reduction plan, and any
regulations issued to implement such plan, if
necessary, to reflect the final stock assess-
ment or court action. Such amendments
shall be made in accordance with paragraph
(6XE) or (TME), as appropriate.

(D) A draft stock assessment may only be
used as the basis for an incidental take re-
duction plan under this paragraph for a pe-
riod of not to exceed two years, or until a
final stock assessment is published, which-
ever is earlier. If, at the end of the two-year
period, a final stock assessment has not been
published, the Secretary shall categorize
such stock under section 117(a)}5)(A) and
shall revoke any regulations to implement
an incidental take reduction plan for such
stock.

*(E) Subparagraph (D) shall not apply for
any period beyond two years during which a
final stock assessment for such stock has not
been published due to review of a proceeding
on such stock assessment by a Federal court.
Immediately upon final action by such court,
the Secretary shall proceed under subpara-
graph (C).

**(10) Incidental take reduction plans devel-
oped under this section for a species or stock
listed as a threatened or endangered species
under the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.) shall be consistent with
any recovery plan developed for such species
or stock under section 4 of such Act.

**(c) EMERGENCY REGULATIONS.—(1) If the
Secretary finds that incidental mortality
and serious injury of marine mammals from
commercial fisheries is having, or is likely
to have, an immediate and significant ad-
verse impact on a stock or species, the Sec-
retary shall take action as follows:
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*(A) In the case of a stock or species for
which an approved incidental take reduction
plan is in effect, the Secretary shall—

*(1) prescribe emergency regulations that,
consistent with such plan to the maximum
extent practicable, reduce such incidental
mortality and serious injury in that fishery;
and

**(ii) approve and implement, on an expe-
dited basis, any amendments to such plan
that are recommended by the incidental
take reduction team to address such adverse
impact.

‘*(B) In the case of a stock or species for
which an incidental take reduction plan is
being developed, the Secretary shall—

“(i) prescribe emergency regulations to re-
duce such incidental mortality and serious
injury in that fishery; and

“'(ii) approve and implement, on an expe-
dited basis, such plan, which shall provide
methods to address such adverse impact if
still necessary.

(C) In the case of a stock or species for
which an incidental take reduction plan does
not exist and is not being developed, or in
the case of a commercial fishery listed under
subsection (f)(1)(A)iii) which the Secretary
believes may be contributing to such adverse
impact, the Secretary shall—

‘(i) prescribe emergency regulations to re-
duce such incidental mortality and serious
injury in that fishery, to the extent nec-
essary to mitigate such adverse impact;

“(ii) immediately review the stock assess-
ment for such stock or species under section
117 and the classification of such commercial
fishery under subsection (f)(1XA) to deter-
mine if an incidental take reduction team
should be established under this section; and

*(iii) may, where necessary to address such
adverse impact, require the placement of ob-
servers pursuant to subsection (d) upon ves-
sels in a commercial fishery listed under
subsection (f)(1}(AXiii), if the Secretary has
reason to believe that such vessels may be
causing incidental mortality and serious in-
jury to marine mammals for such stock.

“(2) Prior to taking action under para-
graph (1) (A), (B), or (C), the Secretary shall
consult with the Marine Mammal Commis-
sion, all appropriate Councils, State fishery
managers, and the appropriate incidental
take reduction team (if established).

*(3) Emergency regulations prescribed
under this subsection—

*'(A) shall be published in the Federal Reg-
ister, together with an explanation thereof;

“(B) shall remain in effect for not more
than 180 days, or until the end of the applica-
ble commercial fishing season, whichever is
earlier; and

*(C) may be terminated by the Secretary
at an earlier date by publication in the Fed-
eral Register of a notice of termination, if
the Secretary determines that the reasons
for the emergency regulations no longer
exist.

‘‘(4) If the Secretary finds that incidental
mortality and serious injury of marine mam-
mals in a commercial fishery is continuing
to have an immediate and significant ad-
verse impact on a stock or species, the Sec-
retary may extend the emergency regula-
tions for an additional period of not more
than 90 days or until reasons for the emer-
gency no longer exist, whichever is earlier.

**(d) MONITORING OF INCIDENTAL TAKES.—(1)
The Secretary shall establish a program to
monitor incidental mortality and serious in-
jury of marine mammals during the course
of commercial fishing operations for com-
mercial fisheries listed under subsection
(D(1)A) (i) or (ii). The purposes of the mon-
itoring program shall be to—
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**(A) obtain statistically reliable estimates
of incidental mortality and serious injury;

*(B) determine the reliability of reports of
incidental mortality and serious injury
under subsection (g); and

‘(C) report on the impacts of changes in
commercial fishing methods or technology.

*(2) Pursuant to paragraph (1), the Sec-
retary is authorized to place observers on
board vessels as necessary, subject to the
provisions of this section. Observers may
perform other tasks including, but not lim-
ited to—

*(A) recording other sources of mortality;

*(B) recording the number of marine mam-
mals sighted and the behavior of such mam-
mals observed in the vicinity of commercial
fishing gear;

‘(C) Other related scientific or fishery
management observations; and

‘(D) Collection of marine mammals tis-
sues, where such collection can be done safe-
ly and without interruption of commercial
fishing operations.

*(3) When determining the distribution of
observers among fisheries and vessels within
a fishery, the Secretary shall be guided by
the following standards;

“{A) the need to obtain the best scientific
information available;

*(B) the requirement that assignment of
observers be fair and equitable among fish-
eries and among vessels in a fishery;

*(C) the requirement that no individual
person or vessel, or group of persons or ves-
sels, be subject to excessive or overly bur-
densome observer coverage; and

‘(D) where practicable, the need to mini-
mize costs and avoid duplication.

‘'(4) To the extent practicable, the Sec-
retary shall allocate observers among com-
mercial fisheries in accordance with the fol-
lowing priority:

“*(A) The highest priority for allocation
shall be for commercial fisheries that have
incidental mortality or serious injury of ma-
rine mammals from stocks designated as de-
pleted on the basis of their listing as endan-
gered or threatened species under the Endan-
gered Species Act of 1973 (16 U.S.C. 1531 et
seq.).

*(B) The second highest priority for alloca-
tion shall be for commercial fisheries that
have incidental mortality and serious injury
of marine mammals from stocks specified
under section 117(a)(T).

‘“(C) The third highest priority for alloca-
tion shall be for commercial fisheries that
have incidental mortality or serious injury
of marine mammals from stocks for which
the level of incidental mortality and serious
injury is uncertain.

“(6) Notwithstanding paragraph (1), the
Secretary may establish an alternative ob-
server program to provide statistically reli-
able information on the species and number
of any marine mammals incidentally taken
in the course of commercial fishing oper-
ations. The alternative program may in-
clude, but need not be limited to, direct ob-
servation of fishing activities from wvessels,
airplanes, or points on shore.

“(6) The Secretary may, with the consent
of the vessel owner, station an observer on
board a vessel engaged in a commercial fish-
ery not listed under subsection (f)(1)(A) (i) or
(ii).

“(7) The Secretary shall not be required to
place an observer on a vessel in a commer-
cial fishery if the Secretary finds that—

“(A) in a situation where harvesting ves-
sels are delivering fish to a processing vessel
and the catch is not taken on board the har-
vesting vessel, statistically reliable informa-
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tion can be obtained from an observer on
board the processing vessel to which the fish
are delivered;

*(B) the facilities of a vessel for quartering
of an observer, or for carrying out observer
functions, are so inadequate or unsafe that
the health or safety of the observer or the
safe operation of the vessel would be jeopard-
ized; or

*(C) for reasons beyond the control of the
Secretary, an observer is not available.

“(8) Any proprietary information collected
under this subsection shall be confidential
and shall not be disclosed except—

“{A) to Federal employees whose duties re-
quire access to such information;

“(B) to State or tribal employees pursuant
to an agreement with the Secretary that pre-
vents public disclosure of the identity or
business of any person;

*(C) when required by court order; or

‘(D) in the case of scientific information
involving fisheries, to employees of Councils
who are responsible for fishery management
plan development and monitoring.

‘(9) The Secretary shall prescribe such
procedures as may be necessary to preserve
the confidentiality of proprietary informa-
tion collected under this subsection, except
that the Secretary shall release or make
public upon request any such information in
aggregate, summary, or other form which
does not directly or indirectly disclose the
identity or business of any person.

“(¢) ZERO MORTALITY RATE GOAL.—(1)
Commercial fisheries shall reduce incidental
mortality and serious injury of marine mam-
mals to insignificant levels approaching a
zero mortality and serious injury rate within
10 years after the date of enactment of this
section.

*(2) Fisheries which maintain insignificant
serious injury and mortality levels approach-
ing a zero rate shall not be required to fur-
ther reduce their mortality rates.

**(3) Three years after such date of enact-
ment, the Secretary shall review the
progress of all commercial fisheries, by fish-
ery, toward reducing incidental mortality
and serious injury to insignificant levels ap-
proaching a zero rate. The Secretary shall
submit to the Committee on Commerce,
Science, and Transportation of the Senate
and the Committee on Merchant Marine and
Fisheries of the House of Representatives a
report setting forth the results of such re-
view within 1 year after commencement of
the review. The Secretary shall note any
commercial fishery for which inadequate in-
formation exists on the level of incidental
mortality and serious injury of marine mam-
mals in the fishery.

‘'(4) If the Secretary determines after re-
view under paragraph (3) that the rate of in-
cidental mortality and serious injury of ma-
rine mammals in a commercial fishery is not
consistent with paragraph (1), then the Sec-
retary shall take appropriate action under
subsection (b), and shall make recommenda-
tions to the Committee on Commerce,
Science, and Transportation of the Senate
and the Committee on Merchant Marine and
Fisheries of the House of Representatives on
any legislative changes needed to achieve
the goal specified in paragraph (1).

“(f) REGISTRATION AND AUTHORIZATION.—(1)
The Secretary shall, within 90 days after the
date of enactment of this section—

“(A) publish in the Federal Register for
public comment, for a period of not less than
90 days, any necessary changes to the Sec-
retary’s list of commercial fisheries pub-
lished under section 114 (along with an expla-
nation of such changes and a statement of
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the marine mammals and the approximate
number of vessels or persons actively in-
volved in each such fishery) that have—

‘(1) frequent incidental mortality and seri-
ous injury of marine mammals;

‘(i) occasional incidental mortality and
serious injury of marine mammals; or

*(iii) a remote likelihood of or no known
incidental mortality or serious injury of ma-
rine mammals;

“(B) after the close of the period for such
public comment, publish in the Federal Reg-
ister a revised list of commercial fisheries
and an update of information required by
subparagraph (A), together with a summary
of the provisions of this section and informa-
tion sufficient to advise vessel owners on
how to obtain an authorization and other-
wise comply with the requirements of this
section; and

*(C) at least once each year thereafter, and
at such other times as the Secretary consid-
ers appropriate, reexamine, based on infor-
mation gathered under this Act and other
relevant sources and after notice and oppor-
tunity for public comment, the classification
of commercial fisheries and other determina-
tions required under subparagraph (A) and
publish in the Federal Register any nec-
essary changes.

*“(2A) An authorization shall be granted
by the Secretary in accordance with this sec-
tion for a vessel engaged in a commercial
fishery listed under paragraph (1)(A) (i) or
(ii), upon receipt by the Secretary of a com-
pleted registration form providing the name
of the vessel owner and operator, the name
and description of the vessel, the fisheries in
which it will be engaged, the approximate
time, duration, and location of such fishery
operations, and the general type and nature
of use of the fishing gear and techniques
used. Such information shall be in a readily
usable format that can be efficiently entered
into and utilized by an automated or com-
puterized data processing system. A decal or
other physical evidence that the authoriza-
tion is current and valid shall be issued by
the Secretary at the time an authorization is
granted, and so long as the authorization re-
mains current and valid, shall be reissued
annually thereafter.

“(B) No authorization may be granted
under this section to the owner of a vessel
unless such vessel—

‘(1) is a vessel of the United States; or

‘(i) has a valid fishing permit issued by
the Secretary in accordance with section
204(b) of the Magnuson Fishery Conservation
and Management Act (16 U.S.C. 1824(b)).

“(C) Except as provided in subsection (a),
an authorization granted under this section
shall allow the incidental taking of all spe-
cies and stocks of marine mammals to which
this Act applies.

*(3)A) An owner of a vessel engaged in any
fishery listed under paragraph (1)}A) (i) or
(ii) shall, in order to engage in the lawful in-
cidental taking of marine mammals in a
commercial fishery—

(i) have registered as required under para-
graph (2) with the Secretary in order to ob-
tain for each such vessel owned an authoriza-
tion for the purpose of incidentally taking
marine mammals in accordance with this
section, except that owners of vessels hold-
ing valid certificates of exemption under sec-
tion 114 are deemed to have registered for
purposes of this subsection for the period
during which such registration is valid;

**(il) ensure that a decal or such other
physical evidence of a current and valid au-
thorization as the Secretary may require is
displayed on or is in the possession of the
master of each such vessel; and
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**(iii) report as required by subsection (g).

*(B) Any owner of a vessel receiving an au-
thorization under this section for any fishery
listed under paragraph (1)A) (i) or (ii) shall,
as a condition of that authorization, take on
board an observer if requested to do so by
the Secretary.

*{C) An owner of a vessel engaged in a fish-
ery listed under paragraph (1) A) (i) or (ii)
who—

(1) fails to obtain from the Secretary an
authorization for such vessel under this sec-
tion;

**(ii) fails to maintain a current and valid
authorization for such vessel; or

*%(iii) fails to ensure that a decal or other
physical evidence of such authorization is-
sued by the Secretary is displayed on or is in
possession of the master of the vessel,
and the master of any such vessel engaged in
such fishery, shall be deemed to have vio-
lated this title. Such owner and master shall
be subject to penalty under sections 105 and
107 for a wviolation of clause (i) or (ii), and
shall be subject to a fine of not more than
$100 for each offense for a violation of clause
(iii).

(D) If the owner of a vessel has obtained
and maintains a current and valid authoriza-
tion from the Secretary under this section
and meets the requirements set forth in this
section, including compliance with any regu-
lations to implement an incidental take re-
duction plan under this section, the owner of
such vessel, and the master and crew mem-
bers of the vessel, shall not be subject to the
penalties set forth in this title for the ineci-
dental taking of marine mammals while
such vessel is engaged in a fishery to which
the authorization applies.

*(E) Each owner of a vessel engaged in any
fishery not listed under paragraph (1}A) (i)
or (ii), and the master and crew members of
such a vessel, shall not be subject to the pen-
alties set forth in this title for the incidental
taking of marine mammals if such owner re-
ports to the Secretary, in the form and man-
ner required under subsection (g), instances
of incidental mortality or injury of marine
mammals in the course of that fishery.

‘*(4) The Secretary shall suspend or revoke
an authorization granted under this section
and shall not issue a decal or other physical
evidence of the authorization for any vessel
until the owner of such vessel complies with
the reporting requirements under subsection
(g) and such requirements to take on board
an observer under paragraph (3)(B) as are ap-
plicable to such vessel. Previous failure to
comply with the requirements of section 114
shall not bar the grant of an authorization
under this section for an owner who complies
with the requirements of this section. The
Secretary may suspend or revoke an author-
ization granted under this subsection, and
may not issue a decal or other physical evi-
dence of the authorization for any wvessel
which fails to comply with regulations im-
plementing an incidental take reduction
plan or emergency regulations issued under
this section.

“{5}{A) The Secretary shall develop, in con-
sultation with the appropriate States, af-
fected Councils, and other interested per-
sons, the means by which the granting and
administration of authorizations under this
section shall be integrated and coordinated,
to the maximum extent practicable, with ex-
isting fishery licenses, registrations, and re-
lated programs.

*(B) The Secretary shall utilize news-
papers of general circulation, fishery trade
associations, electronic media, and other
means of advising commercial fishermen of
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the provisions of this section and the means
by which they can comply with its require-
ments.

*(C) The Secretary is authorized to charge
a fee for the granting of an authorization
under this section. The level of fees charged
under this subparagraph shall not exceed the
administrative costs incurred in granting an
authorization. Fees collected under this sub-
paragraph shall be available to the Under
Secretary of Commerce for Oceans and At-
mosphere for expenses incurred in the grant-
ing and administration of authorizations
under this section.

‘(g) REPORTING REQUIREMENT.—The owner
or operator of a commercial fishing vessel
subject to this Act shall report all incidental
mortality and injury of marine mammals in
the course of commercial fishing operations
to the Secretary by mail or other means ac-
ceptable to the Secretary within 48 hours
after the end of each fishing trip on a stand-
ard postage-paid form to be developed by the
Secretary under this section. Such form
shall be capable of being readily entered into
and usable by an automated or computerized
data processing system and shall require the
vessel owner or operator to provide the fol-
lowing:

*(1) The vessel name, and Federal, State,
or tribal registration numbers of the reg-
istered vessel.

‘Y(2) The name and address of the vessel
owner or operator.

“(3) The name and description of the fish-
ery.
qﬁ) the species of each marine mammal in-
cidentally killed or injured, and the date,
time, and approximate geographic location
of such occurrence.

“(h) PENALTIES.—Except as provided in
subsection (f), any person who violates this
section shall be subject to the provisions of
sections 1056 and 107, and may be subject to
section 106 as the Secretary establishes by
regulations.

(1) VOLUNTARY MEASURES.—Noting in this
section shall be construed to limit the Sec-
retary's authority to permit voluntary meas-
ures to be utilized in reducing the incidental
taking of marine mammals in commercial
fisheries.

*'(j) CONSULTATION WITH SECRETARY OF THE
INTERIOR.—The Secretary shall consult with
the Secretary of the Interior on measures
promulgated under this section with affect
species or stocks under such Secretary’s ju-
risdiction.".

SEC. 9. PENALTIES; PROHIBITIONS.

(a) CIVIL PENALTIES.—Section 105(a)(1) of
the Marine Mammal Protection Act of 1972
(16 U.8.C. 1375(a)1)) is amended by inserting
. except as provided in section 118, imme-
diately after ‘‘thereunder” and by inserting
‘**, harassment,” immediately after ‘‘taking'.

(b) CRIMINAL PENALTIES.—Section 105(b) of
the Marine Mammal Protection Act of 1972
(16 U.S.C. 1375(b)) is amended by inserting
‘(except as provided in section 118)" imme-
diately after ‘‘thereunder’.

(c) PROHIBITIONS.—Section 102(a) of the Ma-
rine Mammal Protection Act of 1972 (16
U.8.C. 1372(a)) is amended by striking ‘*‘and
114 of this title or title III'" and inserting in
lien thereof ‘114, and 118 of this title and
title IV'".

SEC. 10. AUTHORIZATION TO DETER MARINE
MAMMALS NONLETHALLY.

Section 101 of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1371) is amended by
adding at the end the following new sub-
section:

*(d)(1) Except as provided in paragraph (2),
the provisions of this Act shall not apply to
the use of measures—
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*(A) by the owner of fishing gear or catch,
or an employee or agent of such owner, to
deter a marine mammal from damaging the
gear or catch;

*(B) by the owner of other private prop-
erty, or an agent, bailee, or employee of such
owner, to deter a marine mammal from dam-
aging private property;

‘(C) by any person, to deter a marine
mammal from endangering personal safety;
or

‘(D) by a government employee, to deter a
marine mammal from damaging public prop-
erty,

80 long as such measures do not result in the
deslth or serious injury of the marine mam-
mal.

**(2) The Secretary shall, through consulta-
tion with appropriate experts, and after no-
tice and opportunity for public comment,
publish in the Federal Register a list of
guidelines for use in safely deterring marine
mammals. In the case of marine mammals
designated as threatened or endangered
under the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.), the Secretary shall rec-
ommend specific measures which may be
used to nonlethally deter such marine mam-
mals. Actions to deter marine mammals con-
sistent with such guidelines or specific meas-
ures shall not be a violation of this Act.

“(3) If the Secretary determines, using the
best scientific information available, that
certain forms of deterrence have a signifi-
cant adverse effect on marine mammals, the
Secretary may prohibit such deterrent meth-
ods, after notice and opportunity for public
comment, through regulation under this Act.

*(4) The authority to deter marine mam-
mals pursuant to paragraph (1) applies to all
marine mammals, including all stocks des-
ignated as depleted under this Act.”.

SEC. 11. INDIAN TREATY RIGHTS; ALASKA NATIVE
SUBSISTENCE. ?

Nothing in this Act, including any amend-
ments to the Marine Mammal Protection
Act of 1972 made by this Act—

(1) alters or is intended to alter any treaty
between the United States and one or more
Indian tribes; or

(2) affects or otherwise modifies the provi-
sions of section 101(b) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 13T1(b)), ex-
cept as specifically provided in the amend-
ment made by section 4(h) of this Act.

SEC. 12. TRANSITION RULE; IMPLEMENTING REG-
ULATIONS.

(a) TRANSITION RULE.—Section 114(a)1) of
the Marine Mammal Protection Act of 1972
(16 U.S.C. 1383a(a)(1)) is amended by striking
“ending April 1, 1994, and inserting in lieu
thereof "‘until superseded by regulations pre-
scribed under section 118, or until December
31, 1996, whichever is earlier,”.

(b) IMPLEMENTING REGULATIONS.—Except as
provided otherwise in this Act, or the
amendments to the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1361 et seq.) made
by this Act, the Secretary of Commerce or
the Secretary of the Interior, as appropriate,
shall, after notice and opportunity for public
comment, promulgate regulations to imple-
ment this Act and the amendments made by
this Act within 270 days after the date of en-
actment of this Act.

SEC. 13. TECHNICAL AND CONFORMING AMEND-
MENTS.

(a) DEFINITIONS—Section 3 of the Marine
Mammal Protection Act of 1972 (16 U.S.C.
1362) is amended)—

(1) by striking paragraph (17);

(2) by redesignating the second paragraph
(15) and paragraph (16) as paragraphs (16) and
(17), respectively; and
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(3) in paragraph (12)B), by striking "in
title III"" and inserting in lieu thereof *‘In
section 118 and in title IV".

(b) MARINE MAMMAL HEALTH AND STRAND-
ING RESPONSE.—The Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1361 et seq.) is
amended—

(1) by redesignating title III, as added by
Public Law 102-587 (106 Stat. 5060), as title
IV; and

(2) by redesignating the sections of that
title (16 U.S.C. 1421 through 1421h) as sec-
tions 401 through 409, respectively.

(¢) UNUSUAL MORTALITY EVENT FUND,—Sec-
tion 405(a) of the Marine Mammal Protection
Act of 1972 (16 U.S.C. 1421d(a)), as so redesig-
nated by subsection (b)(2) of this section, in
amended by striking ‘‘a fund™ and inserting
in the lieu thereof “an interest bearing
fund”.

SEC. 14. DEFINITIONS.

Section 3 of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1362), as amended
by this Act, is further amended—

(1) in paragraph (12), as redesignated by
section 15 of this Act, by striking “‘harass,”
each place it appears; and

(2) by adding at the end of the following
new paragraphs:

**(18) The term ‘calculated removal level’
for a marine mammal stock is the product of
the following factors:

‘(A) the minimum population estimate of
the stock;

*(B) one-half the maximum theoretical or
estimated net productivity rate for the stock
at a small population size; and

*(C) if the stock is specified under section

117(a)(T7), listed as endangered or threatened
under the Endangered Species Act of 1973 (16
U.8.C. 1531 et seq.), or designated as depleted
under this Act, a recovery factor that is no
greater than 1.0 to ensure that the stock will
recover to its optimum sustainable popu-
lation.
The recovery factor under subparagraph (C)
shall not be less than 0.1 for an endangered
stock, shall not be less than 0.3 for a threat-
ened or depleted stock, and shall not be less
than 0.5 for any other stock.

**(19) The term ‘Council’ means any Re-
gional Fishery Management Council estab-
lished under section 302 of the Magnuson
Fishery Conservation and Management Act
(16 U.S.C. 1852).

*%(20) The term ‘harassment’ means any act
of approach, pursuit, torment, or annoyance
which—

“(A) has the potential to harm a marine
mammal in the wild; or

*(B) has the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral pat-
terns, including but not limited to migra-
tion, respiration, nursing, breeding, feeding,
and sheltering.

*(21) The term ‘incidental take reduction
plan' means a plan developed under section
118.

*(22) The term ‘incidental take reduction
team’ means a team established under sec-
tion 118.

*(23) The term ‘net productivity rate’
means the annual per capita rate of increase
in a stock resulting from additions due to re-
production, less losses due to mortality.

“(24) The term ‘minimum population esti-
mate' means an estimate of the number of
animals in a stock that—

“(A) is based on the best available sci-
entific information on abundance, incor-
porating the precision and variability associ-
ated with such information; and

‘(B) provides reasonable assurance that
the stock size is equal to or greater than the
estimate.”.
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SEC. 15 HUMAN ACTIVITIES WITHIN PROXIMITY
OF WHALES.

(a) LAWFUL APPROACHES.—In waters of the
United States surrounding the State of Ha-
wail, it is lawful for a person subject to the
jurisdiction of the United States to ap-
proach, by any means other than an aircraft,

‘no closer than 100 yards to a humpback
whale or any other whale, regardless of
whether the approach is made in waters des-
ignated under section 222.31 of title 50, Code
of Federal Regulations, as cow/calf waters.

(b) TERMINATION OF LEGAL EFFECT OF CER-
TAIN REGULATIONS.—Subsection (b) of section
222.31 of title 50, Code of Federal Regula-
tions, shall cease to be in force and effect.
SEC. 16. PINNIPED-FISHERY INTERACTION TASK

FORCE.

Title T of the Marine Mammal Protection
Act of 1972 (16 U.S.C. 1371 et seq.), as amend-
ed by this Act, is further amended by adding
at the end the following new section:

“SEC. 118. PINNIPED-FISHERY INTERACTION

TASK FORCE.

“(a) PINNIPED REMOVAL AUTHORITY.—Not-
withstanding any other provision of this
title, the Secretary may permit the lethal
removal of pinnipeds in accordance with this
section.

“(b) APPLICATION.—ANy person may apply
to the Secretary to authorize the lethal re-
moval of pinnipeds identified as habitually
exhibiting dangerous or damaging behavior
that cannot otherwise be deterred. Any such
application shall include a means of identify-
ing the individual pinniped or pinnipeds, and
shall include a detailed description of the
problem interaction and expected benefits of
the removal.

‘“(c) ACTIONS IN RESPONSE TO APPLICA-
TION.—(1) Within 15 days of receiving an ap-
plication, the Secretary shall determine
whether the application has produced suffi-
cient evidence to warrant establishing a
Pinniped-Fishery Interaction Task Force to
address the situation deseribed in the appli-
cation. If the Secretary determines that such
sufficient evidence has been provided, the
Secretary shall establish a Pinniped-Fishery
Interaction Task Force and publish a notice
in the Federal Register requesting public
comment on the application.

“(2) A Pinniped-Federal Interaction Task
Force established under paragraph (1) shall
consist of designated employees of the De-
partment of Commerce, scientists who are
knowledgeable about the pinniped inter-
action that the application addresses, rep-
resentatives of affected conservation and
fishing community organizations, Indian
Treaty tribes, the States, and such other or-
ganizations as the Secretary deems appro-
priate.

“(3) Within 60 days after establishment,
and after reviewing public comments in re-
sponse to the Federal Register notice, the
Pin;:jpeﬂ-Fishery Interaction Task Force
shall—

“(A) recommend to the Secretary whether
to approve or deny the proposed lethal re-
moval of the pinniped or pinnipeds, including
along with the recommendation a descrip-
tion of the specific pinniped individual or in-
dividuals, the proposed location, time, and
method of removal, criteria for evaluating
the success of the action, and the duration of
the authority; and

*“(B) suggest nonlethal alternatives, if
available and practicable, including a rec-
ommended course of action.

*(4) Within 30 days after receipt of rec-
ommendations from the Pinniped-Fishery
Interaction Task Force, the Secretary shall
either approve or deny the application. If
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such application is approved, the Secretary
shall immediately take steps to implement
the lethal removal, which shall be performed
by Federal or State agencies, or qualified in-
dividuals under contract to such agencies.

‘(5) After implementation of an approved
application, the Pinniped-Fishery Inter-
action Task Force shall evaluate the effec-
tiveness of the permitted lethal removal or
alternative actions implemented. If imple-
mentation was ineffective in eliminating the
problem interaction, the Task Force shall
recommend additional actions. If the imple-
mentation was effective, the Task Force
shall so advise the Secretary, and the Sec-
retary shall disband the Task Force.

‘(d) CONSIDERATIONS.—In  considering
whether an application should be approved
or denied, the Task Force and the Secretary
shall consider—

‘(1) population trends, feeding habits, the
location of the pinniped interaction, how and
when the interaction occurs, and how many
individuals pinnipeds are involved;

*(2) past efforts to nonlethally deter such
pinnipeds, and whether the applicant has
demonstrated that no feasible and prudent
alternatives exist and that the applicant has
taken all reasonable nonlethal steps without
success;

*{3) the extent to which such pinnipeds are
causing undue harm, impact, or imbalance
with other species in the ecosystem, includ-
ing fish populations; and

‘*(4) the extent to which such pinnipeds are
exhibiting behavior that presents an ongoing
threat to public safety.

‘(e) LIMITATION.—The Secretary shall not
approve lethal removal for any pinniped
from a species or stock that is—

‘(1) listed as threatened or endangered
under the Endangered Species Act of 1973;

**(2) designated as depleted under this Act;
or

“(3) specified under section 117(aXT) of this
Act,

“(f) REGIONWIDE PINNIPED-FISHERY INTER-
ACTION STUDY.—(I)A) The Secretary shall
conduct a study, of not less than three high
predation areas in anadromous fish migra-
tion -corridors within the Northwest Region
of the National Marine Fisheries Service, on
the interaction between fish and pinnipeds.
In carrying out the study, the Secretary
shall consult with other State and Federal
agencies with expertise in pinniped-fishery
interaction. The study shall evaluate—

‘(1) fish behavior in the presence of preda-
tors generally;

‘(ii) holding times and passage rates of
anadromous fish stocks in areas where such
aradromous fish are valnerable to predation;

*Y(iii) whether additional facilities exist, or
could be reasonably developed, that could
im§mva escapement for anadromous fish;
an

*(iv) other issues the Secretary considers
relevant.

‘*(B) Subject to the availability of appro-
priations, the Secretary shall, not later than
18 months after the date of enactment of this
section, transmit a report on the results of
the study required by this paragraph to the
Committee on Commerce, Science, and
Transportation of the Senate and the Com-
mittee on Merchant Marine and Fisheries of
the House of Representatives.

‘(C) There are authorized to be appro-
priated to the Secretary $700,000 for the pur-
pose of carrying out the study required by
this paragraph.

“(2) The study conducted under this sub-
section shall not be considered relevant in
any determination under subsection (¢), nor
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reviewed by any Task Force in connection
with considerations under subsection (d),
until such study is completed, and may not
be used by the Secretary as a reason for de-
laying or deferring a determination under
subsection (c).".

SEC. 17. MARINE MAMMAL COOPERATIVE AGREE-

MENTS IN ALASKA.

Title I of the Marine Mammal Protection
Act of 1972 (16 U.S.C. 1371 et seq.), as amend-
ed by this Act, is further amended by adding
at the end the following new section:

“SEC. 120. MARINE MAMMAL COOPERATIVE
AGREEMENTS IN ALASKA.

‘fa) IN GENERAL.—The Secretary may
enter into cooperative agreements with Alas-
ka Native organizations to conserve marine
mammals and provide co-management of
subsistence use by Alaska Natives.

*(b) GRANTS,—Agreements entered into
under this section may include grants to
Alaska Native organizations for, among
other purposes—

*(1) collecting and analyzing data on ma-
rine mammal populations;

*(2) monitoring the harvest of marine
mammals for subsistence use;

*(3) participating in marine mammal re-
search conducted by the Federal Govern-
ment, States, academic institutions, and pri-
vate organizations; and

*(4) developing marine mammal co-man-
agement structures with Federal and State
agencies.

*(¢) EFFECT OF JURISDICTION.—Nothing in
this section is intended or shall be con-
strued—

‘(1) as authorizing any expansion or
change in the respective jurisdiction of Fed-
eral, State, or tribal governments over fish
and wildlife resources; or

‘Y(2) as altering in any respect the existing
political or legal status of Alaska Natives, or
the governmental or jurisdictional status of
Alaska Native communities or Alaska Na-
tive entities.

‘(d) AUTHORIZATION OF APPROPRIATIONS. —
There are authorized to be appropriated for
the purposes of carrying out this section—

“(1) 51,500,000 to the Secretary of Com-
merce for each of the fiscal years 1994, 1995,
1996, 1997, 1998, and 1999; and

*(2) $1,000,000 to the Secretary of Interior
for each of the fiscal years 1994, 1995, 1996,
1997, 1998, and 1999.

The amounts authorized to be appropriated
under this subsection are in addition to the
amounts authorized to be appropriated under
section 7 of the Act entitled *‘An Act to im-
prove the operation of the Marine Mammal
Protection Act of 1972, and for other pur-
poses’, approved October 9, 1981 (16 U.S.C.
1384).".

SEC. 18. BERING SEA MARINE ECOSYSTEM PRO-

TECTION.

Section 110 of the Marine Mammal Protec-
tion Act of 1972 (16 U.S.C. 1380) is amended by
striking subsection (c) and inserting in lieu
thereof the following:

*{e)1) The Secretary of Commerce, in con-
sultation with the Secretary of the Interior,
the Marine Mammal Commission, the State
of Alaska, Alaska Native organizations, and
fishery and environmental groups, shall, not
later than 180 days after the date of enact-
ment of the Marine Mammal Protection Act
Amendments of 199, undertake a scientific
research program to monitor the health and
stability of the Bering Sea marine ecosystem
and to resolve uncertainties concerning the
causes of population declines of marine
mammals, sea birds, and other living re-
sources of that marine ecosystem. The pro-
gram shall address the research rec-
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ommendations developed by previous work-
shops on Bering Sea living marine resources,
and shall include research on subsistence
uses of such resources and ways to provide
for the continued opportunity for such uses.

*(2) To the maximum extent practicable,
the research program undertaken pursuant
to paragraph (1) shall be conducted in Alas-
ka. The Secretary shall utilize, where appro-
priate, traditional local knowledge and may
contract with a qualified Alaska Native or-
ganization to conduct such research.

*(8) The Secretary of Commerce, the Sec-
retary of the Interior, and the Commission
shall address the status and findings of the
research program in their annual reports to
Congress required by sections 103(f) and
SEC. 19. INTERJURISDICTIONAL FISHERIES ACT

OF 1986.

Section 308(b) of the Interjurisdictional
Fisheries Act of 1986 (16 U.S.C. 4107(b)) is
amended by striking “$2,500,000 for each of
the fiscal years 1989, 1990, 1991, 1992, 1993,
1994, and 1995 and inserting in lieu thereof
''$65,000,000 for each of the fiscal years 1994
and 1995,

SEC. 20. COASTAL ECOSYSTEM HEALTH.

(a) REQUIREMENT TO CONVEY.—Not later
than September 30, 1994, the Secretary of the
Navy shall convey, without payment or
other consideration, to the Secretary of
Commerce, all right, title, and interest to
the property comprising that portion of the
Naval Base, Charleston, South Carolina,
bounded by Hobson Avenue, the Cooper
River, the landward extension of the north-
west side of Pier R, and the fenceline be-
tween the buildings known as RTC-1 and 200.
Such property shall include Pier R, the
buildings known as RTC-1 and RTC-4, and all
walkways and parking areas associated with
such buildings and Pier R.

(b) SURVEY; EFFECT ON LIABILITY OF SEC-
RETARY OF THE NAVY,—The acreage and legal
description of the property to be conveyed
pursuant to this section shall be determined
by a survey approved by the Secretary of the
Navy. Such conveyance shall not release the
Secretary of the Navy from any liability
arising prior to, during, or after such con-
veyance as a result of the ownership or occu-
pation of the property by the United States
Navy.

(c) USE BY NATIONAL OCEANIC AND ATMOS-
PHERIC ADMINISTRATION.—The property con-
veyed pursuant to this section shall be used
by the Secretary of Commerce in support of
the operations of the National Oceanic and
Atmospheric Administration.

(d) REVERSION RIGHTS.—Conveyance of the
property pursuant to this section shall be
subject to the condition that all right, title,
and interest in and to the property so con-
veyed shall immediately be conveyed to the
public entity vested with ownership of the
remainder of the Charleston Naval Base, if
and when—

(1) continued ownership and occupation of
the property by the National Oceanic and
Atmospheric Administration no longer is
compatible with the comprehensive plan for
reuse of the Charleston Naval Base developed
by the community reuse committee and ap-
proved by the Secretary of the Navy,; and

(2) such public entity provides for reloca-
tion of the programs and personnel of the
National Oceanic and Atmospheric Adminis-
tration occupying such property, at no fur-
ther cost to the United States Government,
to a comparable facility, including adjacent
waterfront and pier, within the Charleston
area.
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EXON (AND OTHERS) AMENDMENT
NO. 1561

Mr. JOHNSTON (for Mr. Exon for
himself, Mr. DANFORTH, Mr. GRAHAM,
Mr. INOUYE, Mr. MACK, Mrs. HUTCHISON,
Mr. PACKWOOD, Mr. PRESSLER, Mr.
COCHRAN, Mr. LOTT, Mr. GORTON, Mr.
KERREY, Mr. DASCHLE, Mr. DECONCINI,
Mr. SIMON, Ms. MIKULSKI, Ms.
MOSELEY-BRAUN, and Mr. D'AMATO)
proposed an amendment to Amendment
No. 1550 proposed by Mr. KERRY to the
bill S. 1636, supra; as follows:

Strike all on page 13, line 15, through page
15, line 19, and insert the following:

SEC. 5. PERMITS.

(a) PROHIBITIONS.—Section 102(a) of the
Marine Mammal Protection Act of 1972 (16
U.S8.C. 1372(a)) is amended—

(1) in paragraph (2)(B), by striking ‘‘for any
purpose in any way connected with the tak-
ing or importation of"' and inserting in lieu
thereof *‘to take or import'; and

(2) by amending paragraph (4) to read as
follows:

‘(4) for any person to transport, purchase,
sell, export, or offer to purchase, sell, or ex-
port any marine mammal or marine mam-
mal product—

**(A) that is taken in violation of this Act;
or

“(B) for any purpose other than public dis-
play, scientific research, or enhancing the
survival of a species or stock as provided for
under section 104(c); and”".

(b) PERMITS.—(1) Section 104(a) of the Ma-
rine Mammal Protection Act of 1972 (16
U.8.C. 1374(a)) is amended—

(A) by inserting *', harassment,” imme-
diately after “‘taking'’; and

(B) by inserting “‘except for the incidental
taking of marine mammals during the course
of commercial fishing operations'” imme-
diately before the period at the end.

(2) Section 104(c)(1) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 137T4(c)(1) is
amended by striking “‘and after” in the first
sentence.

(3) Paragraph (2) of section 104(c) of the
Marine Mammal Protection Act of 1972 (16
U.S8.C. 1374(¢)) is amended to read as follows:

*(2)(A) A permit may be issued to take or
import a marine mammal for the purpose of
public display only to a person which the
Secretary determines—

**(1) offers a program for education or con-
servation purposes that is based on profes-
sionally recognized standards of the public
display community;

**(ii) is registered or holds a license issued
under the Animal Welfare Act (7 U.S.C. 2131
et seq.); and

*(iil) maintains facilities for the public
display of marine mammals that are open to
the public on a regularly scheduled basis and
that access to such facilities is not limited
or restricted other than by charging of an
admission fee.

“(B) A permit under this paragraph shall
grant to the person to which it is issued the
right, without obtaining any additional per-
mit or authorization under this Act, to—

**(i) take, import, purchase, offer to pur-
chase, possess, or transport the marine mam-
mal that is the subject of the permit; and

(i) sell, export, or otherwise transfer pos-
session of the marine mammal, or offer to
sell, export, or otherwise transfer possession
of the marine mammal—

*(I) for the purpose of public display, to a
person that meets the requirements of
clauses (i), (il), and (iii) of subparagraph (A);
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*(II) for the purpose of scientific research,
to a person that meets the requirements of
paragraph (3); or

*(III) for the purpose of enhancing the sur-
vival or recovery of a species or stock, to a
person that meets the requirements of para-
graph (4).

“(C) A person to which a marine mammal
is sold or exported or to which possession of
a marine mammal is otherwise transferred
under the authority of subparagraph (B)
shall have the rights and responsibilities de-
scribed in subparagraph (B) with respect to
the marine mammal without obtaining any
additional permit or authorization under
this Act. Such responsibilities shall—

‘(1) for the purpose of public display, be
limited to the responsibility to meet the re-
quirements of clauses (i), (ii), and (iii) of sub-
paragraph (A);

“(ii) for the purpose of scientific research,
be limited to the responsibility to meet the
requirements of paragraph (3); and

“(iii) for the purpose of enhancing the sur-
vival or recovery of a species or stock, be
limited to the responsibility to meet the re-
quirements of paragraph (4).

‘(D) If the Secretary—

‘(i) finds, in concurrence with the Sec-
retary of Agriculture, that a person that
holds a permit under this paragraph for a
marine mammal, or a person exercising
rights under subparagraph (C), no longer
meets the requirements of subparagraph
(A)(ii) and is not reasonably likely to meet
those requirements in the near future, or

“(ii) finds that a person that holds a per-
mit under this paragraph for a marine mam-
mal, or a person exercising rights under sub-
paragraph (C), no longer meets the require-
ments of subparagraph (A) (i) or (iii) and is
not reasonably likely to meet those require-
ments in the near future,
the Secretary may revoke the permit in ac-
cordance with section 104(e), seize the ma-
rine mammal, or cooperate with other per-
sons authorized to hold marine mammals
under this Act for disposition of the marine
mammal. The Secretary may recover from
the person expenses incurred by the Sec-
retary for that seizure.

*(E) No marine mammal held pursuant to
a permit issued under subparagraph (A) may
be sold, purchased, exported, or transported
unless the Secretary is notified of such ac-
tion no later than 15 days before such action,
and such action is for purposes of public dis-
play, scientific research, or enhancing the
survival or recovery of a species or stock.
The Secretary may only require the notifica-
tion to include the information required for
the inventory established under paragraph
(10).".

(4) Paragraph (3) of section 104(c) of the
Marine Mammal Protection Act of 1972 (16
U.S.C. 1374(c)) is amended to read as follows:

“(3XA) A permit may be issued, for sci-
entific research purposes that are likely to
result in the taking or harassment of a ma-
rine mammal, to an applicant who submits
information with the permit application in-
dicating that the taking or harassment is re-
quired to further a bona fide scientific pur-
pose. The Secretary is authorized to issue
permits under this paragraph prior to the
end of the mandatory public review and com-
ment period if delaying the issuance of such
permit could result in harm to a species,
stock, or individual marine mammal, or re-
sult in loss of unique research opportunities.

*(B) No permit issued for purposes of sci-
entific research under subparagraph (A) shall
authorize the lethal taking of a marine
mammal unless the applicant submits docu-
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mentation to the Secretary that a nonlethal
method of conducting the research is not fea-
sible. The Secretary shall not issue a permit
for research which involves the lethal taking
of a marine mammal from a species or stock
designated as depleted, unless the Secretary
determines that the results of such research
will directly benefit that species or stock, or
that such research fulfills a critically impor-
tant research need.

*(C) Not later than 60 days after the date
of enactment of the Marine Mammal Protec-
tion Act Amendments of 1994, the Secretary
shall grant a general authorization and shall
issue implementing regulations allowing
bona fide scientific research that is not like-
ly to result in the taking or harassment of a
marine mammal. Such authorization shall
apply to persons who submit, at least 60 days
prior to commencement of the research, a
letter of intent to the Secretary specifying—

*(i) the species or stock of marine mam-
mal on which the research will be conducted;

**(ii) the geographic location of the re-
search;

**{ii1) the period of time over which the re-
search will be conducted;

“(iv) the purpose of the research, including
a description of how the definition of bona
fide research as established by the Secretary
under this Act would apply; and

*(v) the methods used to conduct the re-

search.
Not later than 30 days after receipt of a let-
ter of intent to conduct scientific research
under the general authorization, the Sec-
retary may notify the applicant that the
proposed research is likely to result in the
taking or harassment of a marine mammal,
and that the provisions of subparagraph (A)
apply. If no such notification is received, the
proposed research shall be covered under the
general authorization.".

(6) Section 104(c) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1374(c)) is
amended by adding at the end the following
new paragraphs:

*(7T) Upon request by a person for a permit
under paragraph (2), (3), or (4) for a marine
mammal which is in the possession of any
person authorized to possess it under this
Act and which is determined under guidance
under section 402(a) not to be releasable to
the wild, the Secretary shall issue the per-
mit to the person requesting the permit if
that person—

‘(A) meets the requirements of clauses (i),
(ii), and (iii) of paragraph (2)(A), in the case
of a request for a permit under paragraph (2);

“(B) meets the requirements of paragraph
(3), in the case of a request for a permit
under that paragraph; or

‘(C) meets the requirements of paragraph
(4), in the case of a request for a permit
under that paragraph.

*(8)(A) No additional permit or authoriza-
tion shall be required to possess, sell, pur-
chase, transport, export, or offer to sell or
purchase the progeny of marine mammals
taken or imported under this subsection, if
such possession, sale, purchase, transport,
export, or offer to sell or purchase is—

(i) for the purpose of public display, and
by or to, respectively, a person which meets
the requirements of clauses (i), (ii), and (iii)
of paragraph (2)(A);

“(i1) for the purpose of scientific research,
and by or to, respectively, a person which
meets the requirements of paragraph (3); or

*(iii) for the purpose of enhancing the sur-
vival or recovery of a species or stock, and
by or to, respectively, a person which meets
the requirements of paragraph (4).

“(BXi) A person which has possession of a
marine mammal pursuant to a permit under
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paragraph (2), or a person exercising rights
under paragraph (2)(C), that gives birth to
progeny shall—

“(I) notify the Secretary of the birth of
such progeny within 30 days after the date of
birth; and

“(II) notify the Secretary of the sale, pur-
chase, or transport of such progeny no later
than 15 days before such action.

*(ii) The Secretary may only require noti-
fication under clause (i) to include the infor-
mation required for the inventory estab-
lished under paragraph (10).

*(C) Any progeny of a marine mammal
born in captivity before the date of enact-
ment of the Marine Mammal Protection Act
Amendments of 1994 and held in captivity for
the purpose of public display shall be treated
as though born after that date of enactment.

*(9) No marine mammal may be exported
for the purpose of public display, scientific
research, or enhancing the survival or recov-
ery of a species or stock unless the receiving
facility meets standards that are comparable
to the requirements that a person must meet
to receive a permit under this subsection for
that purpose.

*(10) The Secretary shall establish and
maintain an inventory of all marine mam-
mals possessed pursuant to permits issued
under paragraph (2) and all progeny of such
marine mammals. The inventory shall con-
tain, for each marine mammal, only the fol-
lowing information, which shall be provided
by a person holding a marine mammal under
this Act:

*(A) The name of the marine mammal or
other identification.

*(B) The sex of the marine mammal.

*(C) The estimated or actual birth date of
the marine mammal.

‘(D) The date of acquisition or disposition
of the marine mammal by the permit holder.

*“(E) The source from whom the marine
mammal was acquired, including the loca-
tion of the take from the wild, if applicable.

“(F) If the marine mammal is transferred,
the name of the recipient.

“(G) A notation if the animal was acquired
as the result of a stranding.

“(H) The date of death of the marine mam-
mal and the cause of death when deter-
mined."”.

(c) EXISTING PERMITS,—Any permit issued
under section 104(c)2) of the Marine Mam-
mal Protection Act of 1972 (16 U.S.C.
1374(c)(2)) before the date of the enactment
of this Act is hereby modified to be consist-
ent with that section, as amended by this
Act.

———

NATIONAL PARK SERVICE CONCES-
SIONS POLICY REFORM ACT OF
1994

WALLOP AMENDMENT NO. 1552

Mr. WALLOP proposed an amend-
ment to the bill (S. 208) to reform the
concessions policies of the National
Park Service, and for other purposes;
as follows:

On Page 32, on lines 14 through 21, strike
paragraph 3 in its entirety and insert in lieu
thereof the following:

“(3)(A) Except as provided in subparagraph
(B), with respect to a concessions contract
entered into on or after the date of enact-
ment of this Act, the provisions of sub-
section (b) shall apply to any existing struc-
ture, fixture, or improvement as defined in
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paragraph (a)(1), except that the value of the
possessory interest as of the termination
date of the first contract expiring after the
date of enactment of this Act shall be used
as the basis for depreciation, in lieu of the
actual original cost of such structure, fix-
ture, or improvement.

“(B) If the Secretary determines during
the competitive selection process that all
proposals submitted either fail to meet the
minimum requirements or are rejected (as
provided in section 6), the Secretary may,
solely with respect to a structure, fixture, or
improvement covered under this paragraph,
suspend the depreciation provisions of sub-
section (b)(1) for the duration of the con-
tract: Provided, That the Secretary may sus-
pend such depreciation provisions only if the
Secretary determines that the establishment
of other new minimum contract require-
ments is not likely to result in the submis-
sion of satisfactory proposals, and that the
suspension of the depreciation provisions is
likely to result in the submission of satisfac-
tory proposals.

WALLOP AMENDMENT NO. 1553

Mr. WALLOP proposed an amend-
ment to the bill S. 208, supra; as fol-
lows:

At the appropriate place insert the follow-
ing new section:

SEC. . Beginning on June 1, 1997 and bi-an-
nually thereafter the Inspector General of
the Department of the Interior shall submit
a report to the Committee on Energy and
Natural Resources of the United States Sen-
ate and the appropriate Committees of the
House of Representatives on the implemen-
tation of this Act and the effect of such im-
plementation on facilities operated pursuant
to concession contracts and on visitor serv-
ices. Each report shall

(a) identify any concession contracts which
have been renewed, renegotiated, termi-
nated, or transferred during the year prior to
the submission of the report and identify any
significant changes in the terms of the new
contract;

(b) state the amount of franchise fees the
rates which would be charged for services,
and the level other of services required to be
provided by the concessioner in comparison
to that required in the previous contract,

(c) assess the degree to which concession
facilities are being maintained using the
condition of such facilities on the date of en-
actment of this Act as a baseline;

(d) determine whether competition has
been increased or decreased with respect to
the awarding of each contract;

(e) set forth the amount of revenues re-
ceived and financial obligations incurred or
reduced by the Federal Government as a re-
sult of the comparison of the Act for the re-
porting period and in comparison with pre-
vious reporting periods and the baseline year
of 1993, including the costs, if any, associated
with the acquisition of possessory interests.

MCcCAIN AMENDMENT NO. 1554

Mr. WALLOP (for Mr. McCCAIN) pro-
posed an amendment to the bill S. 208,
supra; as follows:

On page 34, lines 24 and 25, between “Fed-
eral State and Local regulatory agencies’,
and “'If the Secretary’s performance’, insert
the following, **, and shall seek and consider
the applicable views of park visitors and con-
cession customers."
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MCCAIN AMENDMENT NO. 1565

Mr. WALLOP (for Mr. MCCAIN) pro-
posed an amendment to the bill S. 208
to reform the concessions policies of
the National Park Service, and for
other purposes; as follows:

On page 21, line 25, after “‘to the public at
a park”, insert the following, “except that
the Secretary shall take all reasonable and
appropriate steps to consider competing al-
ternatives for such contract.”.

COHEN AMENDMENT NO. 1556

Mr. WALLOP (for Mr. COHEN) pro-
posed an amendment to the bill S. 208
to reform the concessions policies of
the National Park Service, and for
other purposes; as follows:

On page 35, line 21, through page 36, line 5,
strike section 14 in its entirety and insert in
lieu thereof the following:

SEC. 14. RECORDKEEPING REQUIREMENTS.

(a) IN GENERAL.—Each concessioner shall
keep such records as the Secretary may pre-
scribe to enable the Secretary to determine
that all terms of the concessioner’s contract
have been, and are being faithfully per-
formed, and the Secretary or any of the Sec-
retary's duly authorized representatives
shall, for the purpose of audit and examina-
tion, have access to such records and to
other books, documents and papers of the
concessioner pertinent to the contract and
all the terms and conditions thereof as the
Secretary deems necessary.

(b) GENERAL ACCOUNTING OFFICE REVIEW.—
The Comptroller General of the United
States or any of his or her duly authorized
representatives shall, until the expiration of
five calendar years after the close of the
business year for each concessioner, have ac-
cess to and the right to examine any perti-
nent books, documents, papers, and records
of the concessioner related to the contracts
or contracts involved.
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NOTICE OF JOINT HEARING
COMMITTEE ON INDIAN AFFAIRS AND COMMITTEE
ON LABOR AND HUMAN RESOURCES

Mr. INOUYE. Mr. President, I would
like to announce that the Senate Com-
mittee on Indian Affairs and the Sen-
ate Committee on Labor and Human
Resources will be holding a joint hear-
ing on Friday, March 25, 1994, begin-
ning at 10 a.m., in 485 Russell Senate
Office Building on the Headstart Pro-
grams serving native Americans.

Those wishing additional information
should contact the Committee on In-
dian Affairs at 224-2251.

AUTHORITY FOR COMMITTEES TO
MEET

SUBCOMMITTEE ON ANTITRUST, MONOPOLIES,
AND BUSINESS RIGHTS

Mr. BUMPERS. Mr. President, I ask
unanimous consent that the Antitrust,
Monopolies, and Business Rights Sub-
committee of the Committee on the
Judiciary, be authorized to meet dur-
ing the session of the Senate on Mon-
day, March 21, 1994, at 10:30 a.m. in St.
Petersburg, FL, to hold a field hearing
on ‘‘baseball and antitrust.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDERS FOR TOMORROW

Mr. BUMPERS. Mr. President, on be-
half of the majority leader, I ask unan-
imous consent that when the Senate
completes its business today, it stand
in recess until 9 a.m., Tuesday, March
22; that following the Prayer, the Jour-
nal of proceedings be approved to date
and the time for the two leaders re-
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served for their use later in the day;
that there then be a period for morning
business, not to extend beyond 10 a.m.,
with Senators permitted to speak
therein for up to 5 minutes each, with
the following Senators recognized to
speak for the time limits specified and
in the order listed, if present: Senator
WoFFORD for up to 20 minutes, Senator
BRADLEY for up to 15 minutes, and Sen-
ator HATCH for up to 15 minutes; that
at 10 a.m., the Senate proceed to the
consideration of Calendar No. 390, Sen-
ate Concurrent Resolution 63, the con-
current budget resolution, with the
statutory time limit for consideration
of the concurrent resolution reduced to
30 hours; that on Tuesday, March 22,
the Senate stand in recess from 12:30
p.m., to 2:30 p.m., in order to accommo-
date the respective party conferences,
with the time of the recess period for
the conferences being charged against
the statutory time limit for consider-
ation of the concurrent budget resolu-
tion.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECESS UNTIL 9 A.M., TUESDAY,
MARCH 22, 1994

Mr. BUMPERS. Mr. President, if
there is no further business to come be-
fore the Senate today, and if no other
Senator is seeking recognition, I now
ask unanimous consent the Senate
stand in recess as previously ordered.

There being no objection, the Senate,

at 1:53 p.m., recessed until Tuesday,
March 22, 1994, at 9 a.m.
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